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WHAT IS THE LEGISLATION DESIGN AND ADVISORY COMMITTEE?

The Legislation Design and Advisory Committee (LDAC) was established in 2015 to build on the work
of the former Legislation Advisory Committee (which existed from 1986 to 2015). Its members are
appointed by the Attorney-General and consist of senior public service officials and external advisers
from the private sector who have expert policy and legislative skills and backgrounds in law,
economics, policy and academia.

LDAC meets approximately every six weeks to consider legislative proposals and provide advice to
government agencies that are developing policy and legislation. LDAC may also make submissions to
select committees, usually on Bills it has not considered before their introduction. LDAC's terms of
reference are to:

(a) provide advice to departments in the initial stages of developing legislation when
legislative proposals and drafting instructions are being prepared, including to:

° focus on significant or complicated legislative proposals, basic framework/design
issues, instrument choice, consistency with fundamental legal and constitutional
principles and impact on the coherence of the statute book;

° assist departments with the allocation of provisions between primary, secondary
and tertiary legislation;

° provide advice on delegated legislative powers;
° provide advice on the appropriateness of exposure draft bills;

(b) report to the Attorney-General on departures from the LDAC Guidelines in legislative
proposals;

(c) advise the Attorney-General on any other topics and matters in the field of public law
that the Attorney-General from time to time refers to it;

(d) help improve the quality of law making by helping to ensure that legislation gives clear
effect to government policy, ensuring that legislative proposals conform with the LDAC
Guidelines and discouraging the promotion of unnecessary legislation;

(e) scrutinise and make representations to the appropriate body or person on aspects of
bills which raise matters of particular public law concern;

(f) undertake training and education work, relating to LDAC's role and the LDAC Guidelines.

WORKING WITH LDAC

Officials should not wait until legislation is drafted to speak to LDAC. The Committee is available to
discuss legislative design issues, including possible departures from these Guidelines, with
departments and parliamentary counsel at all stages of the policy and legislative development
process. LDAC encourages departments to do so early in the development of policy and legislation,
before policy development is too advanced or actions, such as policy decisions or announcements,



are made that are difficult to reverse. LDAC may review bills after introduction through its external
advisers; however, by this stage it is often too late to address significant design issues. As a result,
select committee time will be used to address issues that might otherwise have been avoided.

LDAC assesses legislative proposals and new bills against these Guidelines. It may also comment on
any matter relating to a legislative proposal or Bill that it considers appropriate in the interests of
encouraging high quality legislation.

Further information about working with LDAC is available on its website.

LDAC CONTACT

Address:

LDAC Secretary

Parliamentary Counsel Office
Level 13, Reserve Bank Building
2 The Terrace

PO Box 18 070

Wellington 6160

New Zealand

Telephone: +64 4 333 1000

Email: Contact.LDAC@pco.govt.nz

Website: www.ldac.org.nz



mailto:Contact.LDAC@pco.govt.nz
http://www.ldac.org.nz/

WHEN AND HOW TO USE THESE GUIDELINES

Guidance on legislative standards is a vital thread in the fabric of New Zealand’s policy and legislative
development framework. The first edition of these Guidelines was published in 2001 and rewritten
in 2014 by the former Legislation Advisory Committee.! This edition was published in 2018 by the
Legislation Design and Advisory Committee. The Guidelines are endorsed by Cabinet and may be
supplemented by LDAC.

A number of the considerations in these Guidelines are also addressed as part of the various existing
government requirements relating to the policy and legislative development process. Disclosure
statements, Regulatory Impact Assessments, New Zealand Bill of Rights Act 1990 (NZBORA) vets, and

compliance with the Cabinet Manual will all have their own procedures and requirements.

For guidance on developing policy advice more generally, see the Department of the Prime Minister
and Cabinet ‘The Policy Project’: https://dpmc.govt.nz/our-programmes/policy-project.

WHEN TO USE THESE GUIDELINES

These Guidelines are designed as a tool to guide thinking by those involved in making legislation and
to support transparency about the exercise of law-making power. It is the role of officials to follow
good processes and provide clear advice to inform decisions made by Ministers and Parliament to
ensure that they are made with knowledge of the principles, the significance of any proposed
departure, and the competing interests to be balanced.

These Guidelines will have the greatest impact when considered as a whole at the outset of the
policy and legislative development process, but can also be referred to as new issues arise and
policy and legislation develops. Producing legislation will involve a number of initial policy decisions,
but it will also involve countless decisions that must be taken as the legislation develops. Each
decision has the potential to bring further issues to light.

At a minimum, these Guidelines should be explicitly addressed at the following stages:

e If policy decisions are sought—If policy decisions that will/may involve legislation
raise design issues or depart from the principles in these Guidelines, these should be
clearly explained and the advantages and disadvantages identified and assessed in
policy papers to ensure Cabinet decision making is fully informed. It is also good
practice to note under “legislative implications” in policy papers whether the
proposal is likely to raise any further Guidelines issues during drafting and whether
officials have worked or will work with LDAC on the proposals.

e When draft legislation is submitted to the Cabinet Legislation Committee—The
final step in designing legislation is to thoroughly check draft legislation as a whole
against the principles in the Guidelines once it is close to introduction. This will help
to identify any unintentional or unexpected issues that may have crept in during
development. Ministers must indicate compliance with these Guidelines in Cabinet

1 The 2001 and 2014 editions are available on the LDAC website.
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papers seeking approval to introduce a bill or to submit regulations to the Executive
Council. Papers should explain and justify any departures from the Guidelines, as set
out below.

HOW TO USE THESE GUIDELINES

Each chapter of these Guidelines contains a general introduction to the issue and a series of
questions, principles (italicised), and some brief explanatory text. From time to time, LDAC will add
to these Guidelines with supplementary material to assist officials to address questions or issues
raised in the Guidelines, provide legislative examples to assist officials to make decisions at the
margins of issues, and provide guidance on areas not covered by the Guidelines.

The checklist available on the LDAC website sets out the italicised principles from the Guidelines. The
checklist should be used iteratively throughout policy and legislative development and will assist
officials and their Ministers to indicate compliance, and clearly explain and justify any departures, in
Cabinet papers.

LDAC considers that the principles (reflected by the italicised text) should be followed. In some
cases, the principles simply call for informed judgement and provide guidance on that. Officials
should be able to clearly explain their judgement. In other cases, principles set a default position
where the presumption is to meet that principle and only depart from it if there is a clear
justification. Officials must include clear explanations and justification in supporting material and in
Cabinet papers seeking approval to introduce a bill or to submit regulations to the Executive Council.


http://www.ldac.org.nz/guidelines/legislation-guidelines-2018-edition/checklist/

EARLY DESIGN ISSUES

Chapter 1 Good legislative design
Good design matters ...

Legislation is one of the key ways by which governments seek to change behaviour and outcomes for
society. Legislation creates and removes rights, powers, and obligations, sets up or disestablishes
institutions, gives governments the means to raise and spend money, and enables citizens to hold
decision makers to account. Legislation significantly affects both the everyday lives of New
Zealanders and their future choices. It affects individual and collective rights, the use of property,
the way in which markets operate, the risks to the environment or human safety that are
acceptable, and how wealth is distributed in society.

Ensuring that legislation is well designed is important for 3 key reasons.

Poorly designed legislation will often not achieve its goals. Even if the main goals are delivered,
legislation that gives rise to significant unintended consequences or fails to adapt to meet society’s
needs over time may impose unnecessary costs and undermine wider government aims for society.

High quality legislation is also critical to the functioning of New Zealand’s democracy. Legislation
involves coercive power, and law making comes with responsibility to make legislation that is
proportionate, reasonable, rational, and consistent with New Zealand’s constitutional principles.
Legislation that overreaches can do significant harm by inhibiting freedoms or undermining
important values or institutions of our society. The quality of the law-making processes can either
reinforce or undermine the legitimacy of a particular piece of legislation, and the State and
legislation more generally.

Lastly, good legislation saves significant costs for the system. Making legislation is time-consuming
and expensive. The costs come not only from the time needed for Parliament, officials and the public
to develop and pass legislation, but also for administrators and the public who need to make
changes to implement it. As a result, legislation can be difficult to change once made.

... and it is easy to get it wrong.

The responsibility to make high quality legislation is difficult to discharge well. No one person alone
can ensure the quality of legislation, and many things can undermine it. Those involved have diverse
and interdependent roles and interests. There are many pressures in terms of politics, time,
conflicting interests, agency agendas, and poor co-ordination that can result in poor legislation.

A common goal and set of principles is critical ...

For all these reasons, it is important both that we (those involved in making legislation) are
committed to a shared goal of having high quality legislation for New Zealand and that there is a
common set of principles by which we measure that quality.

The Guidelines set these common principles. They are intended as a tool to guide thinking by those
involved in making legislation. They do not provide absolute rules. Some set default principles where



the presumption should be to meet that principle and only depart from it if there is a clear
justification. Others call for informed judgement and the role of the principles is to assist. Sometimes
it is only possible to achieve “good enough” legislation, for instance, where there is limited time or
information available, or where there are matters outside officials’ control, whether policy, political,
or pragmatic.

However, this does not lessen the value of the principles or officials’ responsibility to address them.
The work of individual policy and legal advisers, legislative drafters, and other officials is critical to
the quality of the decisions made by Ministers and Parliament (and people to whom the power to
make legislation is delegated). It is the role of officials to follow good processes and provide clear
advice to inform these decisions and so ensure that they are made with knowledge of the principles,
the significance of any proposed departure, and the competing interests to be balanced The public
sector increasingly sees itself as the long-term steward of the legislative system for the benefit of
New Zealand. Stewardship should be at the forefront of law makers’ minds. Good design and these
Guidelines support departments and departmental chief executives to discharge their regulatory and
legislative stewardship obligations under the State Sector Act 1988.

These Guidelines are also designed to support transparency about the exercise of law-making
power. They support the parliamentary process by enabling members of select committees and
other MPs to assess the quality of the legislation that comes before the House. Having a common set
of principles also enables the public to assess legislation against one standard, and so hold law
makers to account. Officials’ work in ensuring that justifications or judgements are transparently
made is vital.

... and reflects 3 core objectives for high quality law.

The principles set out in these Guidelines focus on three fundamental objectives of high quality
legislation:

Legislation should be fit for purpose—it should be used only when necessary, but when used
it should be effective for that purpose (including by minimising unintended costs). In order to
achieve this, that purpose needs to be clearly defined early and robustly tested (see
Chapter 2). Legislation should be designed to provide certainty as to rights and obligations
but also build in sufficient flexibility to enable them to last. Legislation should be
comprehensive enough to deal with likely scenarios. Legislation is part of wider regulatory
systems and must work effectively within them (including, increasingly, the international
legal system) as well as integrating with the existing body of legislation and common law (see
Chapters 3, 9, 10, and 13).

Legislation should be constitutionally sound—by this we mean that legislation should reflect
the fundamental values and principles of a democratic society (see Chapters 4 to 8, 11,
and 12), including in the processes by which it is made (see Chapter 19). It should also be
consistent with the Treaty of Waitangi (see Chapter 5).

Legislation should be accessible for users—legislation should be able to be easily found by
citizens, and easy to navigate and understand. As a result, those involved in making
legislation must think about how users will find and access it.


http://www.legislation.govt.nz/act/public/1988/0020/latest/DLM129110.html

These core objectives are mutually reinforcing. If citizens cannot find the legislation that applies to
them or if that legislation cannot be understood, then both the efficacy of the legislation and the
rule of law itself are undermined. If legislation is vague about the obligations it imposes or leaves too
much to people’s discretion, it will create confusion and inconsistency. This places significant costs
on those who are regulated. This also causes constitutional concern about the lack of legal clarity
over rights and obligations.

These objectives also need to be balanced. For example, to enable legislation to be sufficiently
flexible (and so fit for purpose for the future), Parliament may delegate the power to make
secondary legislation to the Executive. But too much delegation of significant policy matters will
undermine certainty and the legitimacy of legislation. The extent of delegation that is appropriate
always needs to be judged according to the particular context and safeguards should be included to
address risks posed (see Chapters 14 and 16).

No one-value judgement works for every piece of legislation. The Guidelines do not provide “one
size fits all” answers. That said, they aim to provide default approaches, inform judgements, and
enable transparency about how that judgement has been exercised. The Guidelines can raise a red
flag on proposals that are unusual or otherwise call for particular attention. It is important that,
where a default principle is departed from, or judgement is exercised, there is clarity both within and
outside government about the underlying rationale.

How to use these Guidelines to achieve good legislative design

This rest of this chapter sets out some key advice on how to approach good legislative design using
these Guidelines.

Before starting ...
Provide enough time to get the answers right

Good legislative design is complex and requires time. If it’s done too quickly, it often fails. Of course,
sometimes legislation must be produced quickly of necessity. But experience has demonstrated that
speed often results in design flaws. Make sure to allow sufficient time for analysis, testing,
consultation, revision, drafting, and quality assurance. Talk to legal advisers and the Parliamentary
Counsel Office (the PCO) before setting timing expectations.

Consult and work with the right people

Legislation is complex and requires multiple perspectives to design it well—policy, legal, drafting,
and operational experience can inform all the above questions. Legislation is best done when a
dedicated multi-disciplinary team work together with agreed understandings on these matters. Seek
help from LDAC and others experienced in legislation. The PCO also has an important role to play in
developing legislation and officials should not hesitate to seek advice from the PCO. The PCO will
help to turn policy ideas into legislation that is drafted in plain language, is easy to use, and is
accessible to all who will need to use it. Guidance on instructing and working with the PCO can be
found on the PCO website.

Policy is also better when it is informed by genuine consultation. Legislation is information-intensive


http://www.pco.govt.nz/
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and ensuring it is effective and reducing the risk of unintended consequences requires consultation
at all stages. Consultation also assists the public to plan for change and supports the legitimacy of
the law-making process. Chapter 2 sets out some core principles for consultation.

Know the regulatory system

Legislation does not exist in a vacuum. Legislation intersects and depends on many other pieces of
legislation. Consider legislation of general application (for example, the Official Information Act

1982, the Privacy Act 1993, or the Crimes Act 1961) and specific legislation that overlaps in the

particular legislative area (for example, the many Acts that overlap in the resource management
context).

Legislation is part of a regulatory system. The Government Expectations for Good Regulatory
Practice (2017) have defined regulatory systems as the set of formal and informal rules, norms, and
sanctions, given effect through the actions and practices of designated actors, that work together to
shape people’s behaviour or interactions in pursuit of a broad goal or outcome. This definition may

feel more apt for some contexts (for example, food regulation) than others (for example, privacy,
which cuts across many systems) and can feel vague. But whatever the definition, the important
thing is to think deeply about the area that is being regulating and to talk to those involved to
understand what really shapes their behaviour.

This may sound like a tall order, but the concept of knowing the practical and legal context in which
the legislation operates is important to achieve legislation that is well-designed to be fit for purpose,
constitutionally sound, and accessible to users. For example, without this context, advisers cannot
identify the costs needed to inform a regulatory impact assessment, set appropriate criteria to
ensure statutory powers are exercised effectively and transparently, or know how stakeholders will
access and work with the legislation.

The key questions to assess a regulatory system or context before starting are:

e What is the purpose of the current regulatory system? What is it trying to achieve?
Who is the system trying to protect or help (for example, consumers)?

e What are the costs and benefits of the current regulatory system? What works and
what doesn’t?

e Who is being regulated within the system? What are their incentives for compliance?
How do they behave within this system? How much flexibility vs certainty does this
system require? This is important for the issues discussed in Chapters 14 to 17 and
22.

e Who are the regulators within the system? What roles do they play? What are their
relationships? Is a new regulator required? What co-ordination is required and
where will overlap be problematic? This is important to the issues discussed in

Chapters 18 and 20.

e What is the existing law (both legislation and common law) in the system on which
the proposed legislation depends, or where does it currently interact or overlap?
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Knowing this enables you to address the issues discussed in Chapters 3 and 12.
Know the purpose

Being clear about the policy objective or purpose of the legislative change sought is fundamental to
every subsequent design question (see Chapter 2). The purpose may change over the course of the
policy’s development as the policy problem becomes clearer through consultation, research and
analysis. A current understanding of the problem should always underpin analysis of the possible
solutions.

Understanding the purpose is fundamental to assessing:

e What is needed (or not needed) in the legislation to implement the policy objective
and solve the policy problem (see Chapter 2)—remember to step back and assess
whether legislation is really needed and make sure to look at whether the existing
regime, common law, or non-legislative solutions are already apt to meet the
purpose.

e The necessary building blocks of the legislation (see below). Do they go further than
is needed to solve the policy problem?

e How to design discretions to make secondary legislation (see Chapters 14 to 17) or
exercise powers (see Chapter 18).

e How to design any new regulators or other bodies that may regulate or exercise
powers in the system (see chapter 20).

The purpose of the legislation will continue to have an ongoing key function once the legislation is
enacted as it will govern how regulators organise themselves and exercise powers under legislation,
and how the courts interpret the legislation. A well-articulated purpose should be capable of
explaining the regime, guide interpretation of its provisions when there is uncertainty, and act as a
test for decision making. See Chapter 2 for more detail on defining the policy objective and purpose
of the legislation.

Choose the building blocks of the legislation carefully

The building blocks of any piece of legislation are the rules, powers, institutions, and enforcement
structure contained in it. These Guidelines provide many key principles to assist in designing these
building blocks in ways that will achieve legislation that is well-designed, fit for purpose, and
accessible. However, some key points should be highlighted:

e Well-intentioned legislation may have unintended consequences. The highest risk is
often not legislation that is intended to undermine fundamental rights or override
Treaty obligations but legislation that does wrong unintentionally or overreaches
carelessly. To safeguard against this risk, it is important to know the basics, which are
set out in Chapters 4 to 9.

e Consider past models but be careful. In applying these Guidelines, it helps to look at
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examples known to do a similar job. Assess these existing examples against the
regulatory purpose of the proposed legislation and the wider goals of high quality
legislation. Look at how they have resolved issues raised by these Guidelines.
However, don’t borrow uncritically, as the proposed legislation has its own context
and past solutions may need adjusting. For example, overseas models need to be
adapted for a New Zealand context. See Chapter 3.

A key design question is “where the rules get set” in the system. The detail of what is
required to comply with legislation may be set in the Act itself (through prescriptive
requirements), delegated to regulators or other bodies (to be decided through
administrative or legislative tools), or be left for individual actors to decide (if the
legislation sets only open-ended principles or outcomes leaving a discretion as to
how to comply). These choices have implications for certainty compared to
flexibility, risk tolerance, and who ultimately decides what is required to comply. See
Chapters 14 to 17, which will assist with how to appropriately allocate material
between Acts and secondary legislation.

Another key question is whether the State needs to enforce the legislation and, if so,
what tools are needed for enforcement. There are key trade-offs between criminal
and civil tools and other softer compliance methods, which need to be considered
alongside questions about who will enforce the legislation. See Chapter 22 and
onwards.

It is also important to look at the issue of who will enforce or have other regulatory
roles under the legislation, particularly in light of the answers to the questions about
roles and responsibilities of the existing regulatory system. Who will do what now?
Do they have the tools? Has their mandate been set in a way that supports the
purpose of the legislation? How is co-ordination provided for so that there are no
gaps in the regime or unworkable overlaps? See Chapters 18 and 20.

Consider how to move from the current world to the new world. What transitional
and savings arrangements are needed to move from the old law to the new law in an
orderly, fair, and efficient manner that avoids retrospective effects? See Chapter 12.

What changes may be needed to other legislation to ensure that the new law
becomes part of an integrated system of law?

Think about the long term

To design high quality legislation, we need to think about the demands that will be placed on the
legislation over the medium to long term and actively consider the big picture. How will it operate in

the transition? How will that be different once it is fully implemented? How will the legislation be

regarded in 20, 30, 40 years’ time? Is there sufficient durability and flexibility? It’s important to

consider the regulatory system in this context, including the extent of likely technological advances

or other changes.

This means designing a system that can adapt to change and allow for continuous improvement. We
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need to consciously design mechanisms to guard against a “set and forget” tendency for legislators.

Think beyond the present proposed change. Are the existing regulatory and legislative systems
healthy? If there is an existing Act, is it better to substantially rewrite or replace the Act in addition
to, or instead of, amending it? This is particularly important where existing legislation is heavily
amended and inaccessible. See Chapter 3.

Think about the whole legislative package

Acts and secondary legislation should together create a coherent legislative package. To achieve this,
the Act and any secondary legislation that is essential to implement the Act should be developed in
tandem as much as possible. Officials should at least have fully considered the content of secondary
legislation by the time a Bill is at select committee. This will allow MPs and the public to consider the
full legislative regime, and is particularly valuable where secondary legislation contains important
operational and technical policy detail.

Think about how users will find and navigate the legislation

Designing legislation that users can find and use easily is critical for both the rule of law and its
efficacy. So it is worth thinking about whether legislation should be amended or replaced, how it
overlaps with other laws, and whether the legislation is multi-layered or fragmented in terms of
these needs.

Use these Guidelines to help

The Guidelines are a valuable tool and will help users to work through matters touched on in this
chapter, and much more. See the preliminary material at the front of these Guidelines about when
and how to use them.

Reflect and learn for next time

Finally, don’t set and forget. Reflect on what worked, what didn’t, and what might be done
differently next time. Feed back into the public service’s stewardship and good design goals by
letting LDAC know if there are areas in the Guidelines that are missing or would benefit from
supplementary material.

13



Chapter 2 Defining the policy objective and purpose of proposed
legislation

The objective of a bill is its backbone and should be identified early in the development process. As
the legislation or policy develops, the principles that follow should be revisited to ensure the policy
objective is clear, and that the legislation is the best way of achieving that objective.

Guidelines

2.1

2.2

2.3

Is the policy objective and purpose of the legislation clearly defined?
The policy objective must be clearly defined and discernible.

Achieving the policy objective should drive the design of the legislation and all the detailed
decisions made when drafting. Therefore, the broad underlying objective (the policy it is
implementing or the reason for it) should be clearly defined before substantive work begins
and clearly discernible in the legislation and policy documents (including the Cabinet policy
papers and the departmental disclosure statement).

While it is not necessary to determine every detail of the policy at the beginning, it is highly
desirable to settle as much policy detail as possible prior to writing drafting instructions and
undertaking consultation on the proposed legislation. Providing more policy detail will
enable others to properly assess the effects of the proposal and the ultimate legislation.

It may be helpful to look at examples of similar legislation to determine the level and nature
of the policy analysis required. When developing policy, officials may also find it helpful to
produce an outline of the key elements of the proposed bill as this can sometimes assist in
identifying issues, especially more detailed ones, that need to be addressed.

Do all the provisions of the proposed legislation clearly relate to the policy objective and
purpose of the proposed legislation?

The provisions of the proposed legislation should be consistent with its purpose and the
policy objective that underlies it.

Each provision should relate to a policy objective that underlies the legislation. A regular
review of the content of proposed legislation can also help ensure consistency with the
legislative objective, particularly in circumstances where the broad policy objectives have not
been clearly identified at the outset or have developed during the legislative process.

Is legislation the most appropriate way to achieve the policy objective?

Legislation should only be made when it is necessary and is the most appropriate means of
achieving the policy objective.

Unnecessary legislation should be avoided because it involves significant costs.? Those costs

2 Cabinet Office Cabinet Manual 2017 at 7.23.
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take various forms, including:

. the costs of enacting the legislation itself, including its preparation (drafting,
consulting, and reviewing); the process through the House (including House
sitting time and the costs of the select committee process); and the publication
of the legislation;

° the costs of complying with the legislation (including learning about it and
adjusting processes); and

. the costs in administering, implementing, and enforcing it.

There is also a range of indirect costs of legislation. For example, new legislation can add size
and complexity to the statute book resulting in costs to accessibility. It can also make the
policy inflexible because amendments when circumstances change will require new
legislation.

These costs should be considered in every proposal for legislation to ensure that the benefit
of a legislative solution outweighs the costs. Particular caution should be taken when:

° the policy can be implemented equally well by non-legislative means;

° obligations are proposed without consequences or an intention that they will be
enforced;

. obligations already in the common law or other statutes are proposed to be

included in new legislation for an educative purpose; or

. legislation will provide a power to do something that can be achieved without
legislation for example, providing a power for the Crown to acquire shares.

Legislation or provisions in legislation that expressly provide they have no legal effect or that
are not intended to be enforced risk needless expenditure of public funds and bringing the
law into disrepute. If material that does not have a legal effect is enacted in legislation,
possible risks to the clarity or certainty of the legislation should be identified and considered.
For example, is there a risk that a court may subsequently read in a legal effect to the
provision that was not contemplated by the law maker?

In many cases, a number of alternatives to creating new legislation will exist. The policy
objective might be achieved more effectively through the use of education programmes,
reliance on the common law or existing legislation, or reliance on existing civil remedies (see
Chapter 22). Where legislation is preferred over another suitable, non- legislative alternative,
this decision should be capable of justification. It is a Cabinet Manual requirement that

unnecessary legislation is avoided.?

3 Cabinet Office Cabinet Manual 2017 at 7.23.
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2.4

2.5

Has there been appropriate consultation within the government?
All relevant government departments should be consulted at an early stage.

It is important to consult with all relevant departments and resolve any inter-agency
differences in respect of the proposed legislation before seeking Cabinet approval for both
the policy papers and draft bill. This will help to identify possible conflicts or inconsistencies
with any legislation or policies that may already exist or currently be in development. It will
also help to identify interest groups or other sections of the public that should be consulted.

Effective and appropriate consultation within government is a Cabinet requirement.* The

CabGuide also provides some useful guidance on who to consult within the government.
Has effective consultation with the public occurred?
Public consultation should take place.

Public consultation is key to ensuring that the Government has all the information it requires
to make good law. Information should be made available to the public (those outside the
government) in a manner that enables people affected by the proposed legislation to make
their views known. Public consultation can help to better identify the nature of the policy
problem and more effective solutions for that problem. It also contributes to the legitimacy
of the legislation in the eyes of the public and those affected. An effective consultation
programme can increase public acceptance of the legislation, increase compliance with it,
and lower the administration costs of implementing and enforcing it.

Public consultation is not required or possible in all cases. However, a failure to consult may
result in valuable perspectives and information being overlooked and also risks unintended
consequences. It may also result in a failure to identify alternative means of achieving the
policy objective. Public consultation should occur as early as possible in the process of
developing the legislation, preferably in the early stages of the policy development. At the
least, it should occur at a point when it can still make a difference to the outcome.

Further information on planning and carrying out effective consultation is found in the
Treasury’s Guidance Note on Effective Consultation for Impact Analysis.

[Link to supplementary material: Exposure draft Bills]

4 Cabinet Office Cabinet Manual 2017 at 7.27.
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Chapter 3 How new legislation relates to the existing law

New legislation must fit into the existing body of law in a coherent way. A failure to properly address
existing legislation or the common law may make the law difficult to understand in its full context or
lead to uncertainty or errors. Those problems may, in turn, lead to higher rates of non-compliance,
litigation, or remedial legislation.

New legislation will interact with the existing body of law (found in both legislation and the common
law) in a variety of ways. Some statutes are relevant to all new legislation (such as the Interpretation
Act 1999 and the New Zealand Bill of Rights Act 1990). Other statutes also apply generally, but
operate only in relation to certain subject matter (such as the Search and Surveillance Act 2012 and
the Official Information Act 1982).

Lastly, for any new legislation there will likely be specific existing legislation that is affected or
connected to the new legislation.

In addition, new legislation will interact with the common law. The common law is a body of law
developed by the judiciary. It consists of both deeply embedded constitutional principles and rules
that arise from particular judgments or a series of cases. The common law is relatively stable. It can
be altered by the judiciary, but fundamental shifts do not occur quickly and the courts are careful
not to stray into territory that is more properly addressed by Parliament.

It is necessary to have as thorough an understanding as possible of the relevant existing body of law
before undertaking substantial work on the legislation. This is especially important where the
intention is to reverse a particular judicial decision or trend that has developed through a line of
decisions.

This chapter will help ensure that new legislation is developed consistently with, and properly
addresses, the existing body of law.

Guidelines
3.1 Has all relevant existing legislation been identified and considered?

Any existing legislation that relates to the same matters or implements similar policies to
those of the proposed legislation should be identified.

Almost all new legislation will deal with matters that are governed to some extent by other
legislation. Existing relevant legislation should be identified early in the development process
so that any interactions or conflicts can be identified and addressed. In some cases,
legislation that implements similar policies to that of the proposed legislation may provide a
useful precedent.

If existing legislation is to be heavily amended (or it is already old or heavily amended),
consideration should be given to replacing it instead. A key factor to consider is accessibility.
If multiple amendments will cause the resulting law to be so complex it becomes difficult to
understand, replacing the legislation should be preferred. Complexity can arise through
grafting new policies onto existing frameworks so that the overall coherence of the
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[Link to

3.2

3.3

34

legislation is lost. On the other hand, accessibility should be balanced against any
disadvantage in disrupting settled understandings of the law. Advice on this matter should
be sought from the Parliamentary Counsel Office (the PCO).

supplementary material: Bespoke legislative solutions]

Are any conflicts or interactions between new legislation and existing legislation
addressed?

Any conflict or interactions between new and existing legislation should be explicitly
addressed in the new legislation.

If there is an unavoidable or intentional conflict between new legislation and existing
legislation, or where there is any interaction between two or more provisions in different
legislation, the new legislation should make clear which provision shall prevail or how it is
intended that the two provisions should operate together.

Are any matters addressed by the new legislation covered by existing legislation?
New legislation should not restate matters already addressed in existing legislation.

Where a provision in existing legislation satisfactorily addresses an issue, it is preferable not
to repeat that provision in new legislation. This kind of duplication often results in
unintended differences, especially where legislation is amended over time or where the
legislation is intended to address a different policy objective.

In some cases, existing legislation can be used to supplement new legislation. Some Acts are
of general application (the Interpretation Act 1999). Others must be expressly applied by the

new legislation (see the Ombudsmen Act 1975).

Where appropriate, flag provisions may be used in the new legislation to identify (but not
restate) the relevant provisions of the other legislation (see, for example, section 8 of the
Local Government (Auckland Council) Act 2009 or section 30B(3) of the Receiverships Act
1993).

Have all relevant common law rules and principles and tikanga been identified and
considered?

Relevant common law rules and principles and tikanga should be identified.

New legislation should, as far as practicable, be consistent with fundamental common law
principles and tikanga (which may require appropriate consideration of Maori language,
customs, beliefs and the importance of community, whanau, hapi and iwi). Some of the
fundamental common law principles are discussed in Chapter 4.

A considerable amount of substantive law (large portions of the law of tort (civil wrongs),
contract, equity (such as the law of trusts and fiduciary obligations), as well as many of the
principles of judicial review) is still found in the common law, albeit subject to some
statutory modifications. If proposing to legislate in these fields, legal advice should be sought
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3.5

3.6

3.7

to identify the extent to which the common law still applies.

Have any interactions between the common law and the new legislation been identified
and addressed?

Any conflict or interaction between new legislation and the common law should be explicitly
addressed in the new legislation.

New legislation can alter, work in parallel with, or entirely override the common law.
However, the new legislation must clearly identify whether or not it is doing so. If the
legislation is not intended to affect the common law, then this should also be explicitly set
out in the new legislation.

Does the common law already satisfactorily address those matters that the new
legislation is proposing to address?

New legislation should not address matters that are already satisfactorily dealt with by the
common law.

New legislation should only address matters already covered by the common law where it
can result in improvement (such as increased clarity or a policy change). The common law is
able to evolve flexibly and so is more adaptable than legislation. The cost and the potential
risks of legislating should not outweigh the benefits of the new legislation.

Are there any precedents in existing legislation?

Precedents from existing legislation should only be used if they are consistent with the
scheme and purpose of the new legislation.

The following matters should be considered before deciding to follow an existing precedent:

. The search for appropriate precedents should not be limited to legislation
administered by the particular department that is developing new legislation (the
courts will often consider the legislation of other departments when seeking to
identify precedents).

° The reasons for following a particular precedent, or for not following an
apparently suitable precedent, must be considered and articulated in the policy
documentation.

° If there is an intention for a provision to have the same effect as a provision in
other legislation, then this should be articulated in the policy documentation and
instructions to the PCO.

. New legislation must not copy New Zealand or overseas precedents without first
considering whether the precedent will be efficient and effective having regard
to the circumstances of the new legislation.

. If following a precedent where the outcome is to be duplicated, be wary of
making inconsequential amendments (such as the reordering of words or

19



provisions to no substantive effect) in case there are unintended consequences.

If a precedent is being used from foreign legislation (for example, where
implementing trans-Tasman or other international agreements), the terminology
used in foreign legislation must be appropriate for the New Zealand context.
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CONSTITUTIONAL ISSUES AND RECOGNISING RIGHTS

Chapter 4 Fundamental constitutional principles and values of New
Zealand law

Constitutions are concerned with public power. They confer (and also limit and regulate) the power
of a State over its people. Fundamental constitutional principles and values in New Zealand law and
practice run so deep that the courts will often draw on them when interpreting legislation or
otherwise deciding cases. If new legislation is inconsistent with or challenges one of these
fundamental principles, it will become the subject of concern and increased scrutiny by Parliament,
the public, and often the courts.

Many of New Zealand’s constitutional principles exist in the common law and are reflected in
legislation such as the Constitution Act 1986, the New Zealand Bill of Rights Act 1990 (NZBORA), and
the Public Finance Act 1989. Other principles are found in constitutional conventions, the Standing
Orders of the House of Representatives, and in the Cabinet Manual (supplemented by the
CabGuide). While New Zealand does not have a written constitution, these principles, together with
important statutes and documents such as the Treaty of Waitangi (the Treaty) and ancient English
statutes such as the Magna Carta 1297 and the Bill or Rights 1688, form the constitution of New
Zealand.

Officials are encouraged to read the short essay “On the Constitution of New Zealand: An
Introduction to the Foundations of the Current Form of Government” by the Rt Hon Sir Kenneth
Keith, which may be found in the introduction to the Cabinet Manual.

The principles discussed in this chapter will be relevant throughout the policy and legislative
development process. Where the proposed legislation has the potential to impact on any of the
principles below, legal advice should be sought as early as possible.

Guidelines
4.1 Fundamental constitutional principles and the rule of law

Legislation should be consistent with fundamental constitutional principles, including the
rule of law.

Legislation should be consistent with fundamental constitutional principles. Officials should
carefully consider the impact of fundamental constitutional principles on proposed
legislation, particularly when the legislation will:

. change or reshape State power (for example, by creating or removing new
powers for the State, significantly shifting power between branches of the State,
or removing powers from the State);

. change the relationship between citizens and the State in a fundamental way (for
example, by encroaching on the operation of democratic processes, individual
dignity or liberty, equality before the law or access to the courts);
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. modify the fundamental structures or functions of the State (for example, by
altering the scope or operation of representative democracy, altering the scope
of parliamentary sovereignty, not observing the separation of powers, conferring
law enforcement functions or powers on private sector bodies, or affecting
judicial independence and impartiality); or

. modify or remove safeguards and limitations imposed on the exercise of State
functions (for example, the rule of law, human rights, the spirit and principles of
the Treaty of Waitangi, or natural justice).

The following are some of the most important constitutional principles in New Zealand law.

The rule of law: The full scope of the rule of law is the subject of debate, but at its core are
the following principles:

° Everyone is subject to the law, including the Government—People and
institutions that wield power must do so within legal limits, and be accountable
for their actions; everybody is equal before the law and is subject to it. The
application of legislation to the Government itself is considered in more detail in

Chapter 11.

° The law should be clear, and clearly enforceable—The law should be publicly
accessible and able to be easily understood by all to whom it applies. Rights and
obligations need to be matched with enforcement mechanisms (civil or criminal)
and remedies so that people and/or the State can enforce it.

° There should be an independent, impartial judiciary—Certain decisions must be
made by judges who are independent of the government. Judges interpret
legislation and develop the common law. They decide disputes between
individuals and between individuals and the Government. Courts are the only
institutions that should impose criminal convictions or sentence people to
imprisonment.

To properly perform these functions and to maintain public confidence in the judicial
system, judges must be impartial in respect of the matter before them, and be independent
of the Executive and Legislature. Legislation that affects a judge’s appointment, tenure in
office, or financial security will potentially affect judicial independence.

There should also be effective access to justice and redress for individuals (access to courts is
the subject of a specific guideline below).

Representative democracy and free and fair elections—Members of the House of
Representatives are chosen through regular free and fair elections in which almost all
citizens and permanent residents may vote and put themselves forward for election (subject
to some restrictions in the Electoral Act 1993). Parliament’s role as a forum of democratic

participation and debate gives it the strongest contemporary justification for asserting
sovereign law-making status (see parliamentary sovereignty below). Any attempt to affect
either the process by which elections are conducted or the eligibility criteria to vote or stand
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4.3

as a candidate will be the subject of considerable scrutiny.

Parliamentary sovereignty—Parliament is the supreme law-making body of New Zealand
and comprises the House of Representatives and the Governor-General. The House of
Representatives has the exclusive power to regulate its own procedures. One Parliament
cannot prevent a subsequent Parliament from repealing or amending existing legislation, or
from passing new legislation. The courts can neither invalidate legislation passed by
Parliament nor interfere with the legislative process. It is often said that Parliament can
legislate to do anything. Yet this does not mean that it should, particularly where human
rights or fundamental constitutional principles are affected.

Separation of powers—Each branch of Government (executive, legislature, and judiciary)
must perform only those functions associated with that branch and not intrude into, or
assume the functions of, another branch. This principle helps to prevent the concentration of
power in one branch of government and helps to reduce the potential for abuse by ensuring
those responsible for making the law cannot direct how that law will be enforced against
themselves, and by ensuring those responsible for enforcing the law cannot change the law
to remove procedural safeguards. While the executive and legislative branches share a
common membership in New Zealand (Ministers must be members of Parliament), there is
still a functional separation between the two branches that means the legislature can hold
the Executive to account. Separation between the legislature and the judiciary requires that
legislation should not direct the punishment and guilt of named or identifiable people
without due process of law. Legislation that does so appropriates judicial power and
undermines judicial independence, as well as offending against the rule of law. Stringent
protections must be maintained to keep the judiciary separate and independent from the
other branches to enable proper judicial scrutiny.

The spirit and principles of the Treaty of Waitangi
Legislation should be consistent with the principles of the Treaty of Waitangi.

The Treaty is of vital constitutional importance. The development process of policy and
legislation, as well as the final product, should show appropriate respect for the spirit and
principles of the Treaty. Chapter 5 sets out guidelines to help ensure legislation is
consistent with the principles of the Treaty of Waitangi.

The principle of legality—the dignity of the individual and the presumption in favour of
liberty

Legislation should be consistent with the dignity of the individual and the presumption in
favour of liberty.

All law is made (and, when enacted, will be construed by courts) against a matrix of values
and principles that are regarded as fundamentally important to our legal system. These
values and principles can be expressed at differing levels of abstraction. Fundamentally, they
concern human dignity and liberty but these terms embrace a broader set of rights and
freedoms that include:
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. the right not to be deprived of life;

. physical integrity of one’s body, including freedom from medical treatment or
scientific experimentation without consent;

° freedom from torture, or cruel, degrading, or disproportionately severe
treatment or punishment;

. freedom from discrimination based on immutable characteristics;

° physical liberty, in the sense of freedom from arbitrary arrest or restraint;

° freedom of conscience, religion, expression, association, assembly, and
movement;

. liberty, in the sense of freedom to make fundamental personal choices as to how

one lives one’s life; and
° procedural fairness, often referred to as natural justice.

The expectation is that legislation will be construed and applied in light of these abiding
values. This has been called the “principle of legality”.

Most of these fundamental rights and freedoms have, since 1990, been affirmed in NZBORA.
Section 7 of that Act requires, as part of the process of law making, that the Attorney-
General advise the House of Representatives if any provision in a bill appears to be
inconsistent with rights and freedoms in NZBORA. For its part, section 5 of NZBORA
recognises that limits on rights and freedoms may be appropriate if they are no more than
“reasonable limits” that can be “demonstrably justified in a free and democratic society”.
Chapter 6 provides guidance on developing legislation that impacts on rights.

Respect for property
New legislation should respect property rights.

People are entitled to the peaceful enjoyment of their property (which includes intellectual
property and other intangible property). The law actively protects property rights through
the criminalisation of theft and fraud and through laws dealing with trespass, and other
property rights. The Government should not take a person’s property without good
justification. A rigorously fair procedure is required and compensation should generally be
paid. If compensation is not paid, there must be cogent policy justification (such as where
the proceeds of crime or illegal goods are confiscated).

The law may allow restrictions on the use of property for which compensation is not always
required (such as the restrictions on the use of land under the Resource Management Act
1991).

Natural justice

Legislation should be consistent with the right to natural justice.
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4.6

4.7

4.8

4.9

Section 27(1) of NZBORA provides a right to the observance of natural justice in a broad
range of circumstances—for example, whenever a tribunal or other public authority makes a
determination in respect of a person’s rights, obligations, or interests that are protected or
recognised by law. The requirements of natural justice vary depending on the particular
context of the case, having regard to the importance of the rights and interests involved, but
its purpose is to ensure people are dealt with fairly. First, decision makers must be unbiased
in respect of the matter before them. Second, decision makers must provide those affected
by the decision with the opportunity to be heard. Natural justice operates at its highest
level in the case of criminal trials, with strict procedural requirements; the requirements of
natural justice in civil matters (for example, a licensing decision) may be less stringent. See
Chapter 6 for more guidance on legislation that impacts on rights.

Access to the courts
Legislation should not restrict the right of access to the courts.

The ability of the courts to review the legality of government action or to settle disputes is a
key constitutional protection. Legislation that seeks to limit this right must be justified, and
will generally be given a restrictive interpretation by the courts (see Chapter 28 for guidance
on creating a system of appeal, review, and complaint). This principle does not prohibit a
mandatory requirement to attempt a resolution by alternative dispute resolution (ADR) or
review processes before bringing court proceedings in appropriate cases (see Chapter 29 for
guidance on designing legislation involving ADR).

The presumption against retrospectivity

Legislation should not affect existing rights and should not criminalise or punish conduct
that was not punishable at the time it was committed.

This presumption is part of the rule of law. The general rule is that legislation should have
prospective, not retrospective, effect (Chapter 12 provides guidance on legislation that has a
retrospective effect).

Parliamentary authority is required to spend or borrow money, or levy a tax
Legislation needs to clearly authorise the raising, spending, and borrowing of money.

Government departments can only spend those funds that Parliament specifically grants
them each year. Departments that run over budget must seek approval from Parliament for
more funds. Only Parliament can authorise the borrowing of money by the Government, and
only Parliament has the power to authorise the raising of money by way of new or increased
taxes. The granting of powers to charge fees and levies is discussed in Chapter 17.

International obligations
Legislation should comply with New Zealand’s international obligations.

There is a presumption that New Zealand will act in accordance with its international
obligations, and that legislation will comply with those obligations (Chapter 9 provides

25


http://www.legislation.govt.nz/act/public/1990/0109/latest/DLM224792.html

4.10

guidance on designing legislation to implement treaties and international obligations).
The clear statement principle

Legislation that overrides fundamental rights and values must use clear and unambiguous
wording.

If any of these principles are intended to be departed from in a particular case, Parliament
must use clear and unambiguous language to do so. Without clear words to the contrary,
courts will presume that general words in legislation are intended to operate consistently
with the principles. As to rights, this clear statement principle is reflected in section 6 of
NZBORA: “Wherever an enactment can be given a meaning that is consistent with the rights
and freedoms contained in this Bill of Rights, that meaning shall be preferred to any other
meaning.” It follows that if a meaning inconsistent with the Bill of Rights is intended this will
need to have been expressed very clearly. (Recall, however, that the Bill of Rights
contemplates that rights may be limited so long as the limitations are “reasonable” and
“demonstrably justified in a free and democratic society” —meaning that a law imposing only
reasonable limits on rights is not inconsistent with NZBORA).
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Chapter 5 The Treaty of Waitangi, Treaty settlements, and Maori
interests

The Treaty of Waitangi (the Treaty) has been described as “part of the fabric of New Zealand
society” and is of vital constitutional importance.® The development process of policy and legislation,
as well as the final product, should show appropriate respect for the spirit and principles of the
Treaty.

The Treaty requires that the Government and Maori act towards each other reasonably and in good
faith—akin to a partnership. Two important ways to achieve this are through informed decision
making (which includes effective consultation by the Government) and through the active protection
of Maori rights and interests under the Treaty by the Government.

The nature of the Treaty partnership between the Crown and Maori is evolving as increasing
numbers of grievances are settled and the Treaty partners move into new post-settlement
relationships. This means that the maintenance of the ongoing relationship between the parties to
the settlement is a key part of any obligation to consult in this context and may require a different
approach to consultation than in other contexts. Te Puni Kokiri (TPK) has information on its website
explaining how and why to engage with M3ori as part of the policy process.®

Due to its constitutional significance, in the absence of clear words to the contrary, the courts will
presume that Parliament intends to legislate in a manner that is consistent with the principles of the
Treaty and interpret legislation accordingly. The Cabinet Manual requires Ministers, when

submitting bills for the legislative programme, to draw attention to any aspects of a bill that have
potential implications for, or may be affected by, the Treaty.’

Guidelines

5.1 Does the proposed legislation affect, or have the potential to affect, the rights or interests
of Maori under the Treaty?

Maori interests that will be affected by the proposed legislation should be identified.

Legislation may affect the rights and interests of Maori if it impacts on the relationship
between the Government and Maori, the durability of treaty settlements, or the
possession, use, or ownership of land, waterways, forests, fisheries, taonga, and other
resources. Taonga may include tribal heirlooms or weapons, and intangible treasures such
as language, cultural practices, and traditions.

The Treaty is a living document. This refers to the common understanding that the intent
and application of the Treaty will change as society and circumstances evolve, and that the
interests of Maori to be protected under the Treaty are not only those that existed when the
Treaty was signed. A Maori interest may arise in respect of the right to develop a resource

5 Huakina Development Trust v Waikato Valley Authority [1987] 2 NZLR 188, 210.
6 Te Puni Kokiri Building Relationships for Effective Engagement with Mdori (2006).
7 Cabinet Office Cabinet Manual 2017 at 7.65(a).
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that was either undiscovered or unexploited at the time the Treaty was signed. Interests
might also be affected by the use of new technology, such as the ability of Maori to have
access to television and radio broadcasts to promote culture and language. A Maori interest
may also arise in issues where Maori are disproportionately affected.

The Crown Law Office should be consulted early to assist the identification of interests that

will be affected.

Does the proposed legislation impact Crown commitments made under any Treaty
settlement?

New legislation must not be inconsistent with an existing Treaty settlement.

The Government negotiates and, on behalf of the Crown, is party to a number of Treaty of
Waitangi settlements with iwi, hapd, collectives of iwi or hapi, and other groupings to
provide redress for historical breaches of the Treaty or its principles by the Crown and to
make provision for ongoing relationships between the parties.

Individual Treaty settlements are final, meaning the historical claims they settle and the
settlement itself (with the exception of disputes over interpretation) may not be the subject
of a further historical claim to the Waitangi Tribunal or the courts. The detail of each
settlement is reflected in a Deed of Settlement that is given effect by legislation.

Thorough consultation must take place with the relevant post-settlement governance
entity if new legislation has the potential to adversely impact an existing Treaty settlement,
or damage the relationships between that entity and local or central government established
through the Treaty settlement. The Office of Treaty Settlements (OTS) and the Post
Settlement Commitments Unit (PSCU) should also be consulted in these circumstances. OTS

is a unit within the Ministry of Justice responsible for negotiating Treaty settlements on

behalf of the Government. PSCU was established to support the durability of Treaty
settlements.

Does the legislation potentially affect rights and interests recognised at common law or
practices governed by tikanga?

Any land, bodies of water, or other resources potentially subject to customary title (or
rights), and that might be affected by proposed legislation, should be identified, as should
any other potentially affected practices that are governed by tikanga.

The common law recognises Maori customary title (akin to a property right) and customary
rights (which may include rights of use and access) in land and other natural features.
Customary title and customary rights pre-date the Government’s acquisition of sovereignty.

Recognition of Maori customary title and customary rights at common law is not dependent
on the Treaty. Express language (or at least clear and plain implication) is required to
extinguish any subsisting Maori customary title or customary rights. A statement that
Parliament intends to legislate inconsistently with the principles of the Treaty will therefore
not be sufficient to extinguish customary title.
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5.4

5.5

The courts will generally hold that, unless voluntarily surrendered, abandoned, or expressly
extinguished in clear terms by legislation, customary title and customary rights will continue
to have legal effect. Legislation that is intended to extinguish or apply to customary title and
customary rights will require clear and precise wording to that effect.

Extra care must be exercised when dealing with customary title or rights relating to
riverbeds, lakes, and the foreshore and seabed as these often pose difficult legal issues.

Care should be taken where legislation may affect practices governed by tikanga. As a
matter of practicality, such practices will likely be identified by the steps taken under 5.1.

Should Maori be consulted?

The Government must make informed decisions where legislation will affect, or have the
potential to affect, the rights and interests of Maori.

Consultation is not required in all cases; however, it is one of the principal mechanisms
through which the Government (via Ministers and government agencies) discharges its
responsibility to make informed decisions to act in good faith towards Maori. A failure to
effectively consult may be seen as a breach of the principles of the Treaty and harm the
relationship between Maori and the Government.

A failure to consult may also result in Parliament passing legislation without appreciating
fully the variety of views and interests that may be relevant. This may result in difficulties in
applying and interpreting the legislation at a later date.

Who should be consulted?
Consultation must target Mdori whose interests are particularly affected.

Government policies and legislation may affect different groups of Maori in different ways.
It is therefore important to identify who might be specifically affected and ensure their
views are sought and fully considered. As no one body speaks for all Maori on all matters,
iwi, hapd, or other entities representing Maori groups that are specifically affected must be
identified and consulted. For matters concerning particular regions, it may be appropriate to
focus consultation on the groups which have customary interests in that area.

TPK, through its directory Te Kahui Mangai, provides a comprehensive list of post-settlement

groupings and areas of interest.® If an iwi has not yet settled its historical claims, OTS will be
able to advise on which groups have a mandated body recognised by the Crown for Treaty
settlement purposes.

The CabGuide notes that departments should consider consulting TPK on proposals that
may have implications for Maori as individuals, communities, or tribal groupings; and the
Crown Law Office for constitutional issues, including Treaty issues.’

8 Te Puni Kokiri Te Kahui Mangai (Directory of Iwi and Maori Organisations).
9 Cabinet Office CabGuide “Cabinet paper consultation with departments” (2017).

29


http://www.tkm.govt.nz/
https://www.dpmc.govt.nz/publications/cabguide
https://www.dpmc.govt.nz/publications/cabinet-paper-consultation-departments

5.6

Also, the Ministry of Justice (through PSCU) is developing a central register of all settlement
commitments. The Ministry should be consulted to determine whether proposals for
legislation will affect treaty settlements.

In the event of a conflict between the proposed legislation and the principles of the Treaty
of Waitangi, does the legislation include additional measures to safeguard Maori interests?

If legislation has the potential to come into conflict with the rights or interests of Mdaori
under the Treaty, additional measures should be considered to ensure recognition of the
principles of the Treaty or the particular rights concerned.

Two general classes of measures may be included in legislation to acknowledge or safeguard
Maori rights and interests under the Treaty:

. General measures—These provisions relate to the manner in which the
legislation is administered or the way a power is exercised. For example:

. section 4 of the Conservation Act 1987 provides: “This Act shall so be
interpreted and administered as to give effect to the principles of the

Treaty of Waitangi”;

. section 9 of the State-Owned Enterprises Act 1986 provides: “Nothing
in this Act shall permit the Crown to act in a manner that is inconsistent

with the principles of the Treaty of Waitangi”; and

. section 4 of the Crown Minerals Act 1991 provides: “All persons
exercising functions and powers under this Act shall have regard to the
principles of the Treaty of Waitangi (Te Tiriti o Waitangi)”.

Even subtle differences in the wording of legislation (for example, the contrast
between “give effect to” and “have regard to”) may have significant effects and
must be carefully considered with the benefit of legal advice.

. Specific measures—In these provisions, the Treaty and its principles are tied to
specific mechanisms by which they are recognised in the legislation. For example,
section 4 of the Environmental Protection Authority Act 2011 provides:

“In order to recognise and respect the Crown’s responsibility to take
appropriate account of the Treaty of Waitangi,—

(a) section 18 establishes the Maori Advisory Committee to advise the
Environmental Protection Authority on policy, process, and decisions of the
EPA under an environmental Act; and

(b) the EPA and any person acting on behalf of the EPA must comply with
the requirements of an environmental Act in relation to the Treaty, when
exercising powers or functions under the Act.”

Other examples include section 4 of the New Zealand Public Health and Disability Act 2000
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5.7

and section 7 of the Public Records Act 2005.

Specific measures have been the usual approach since 2000. They have the advantage of
demonstrating that the Government has actively worked through what is required in order
to recognise and safeguard what the principles of the Treaty mean in the particular context.
In doing this, the provisions provide greater certainty than general measures.

Does Parliament intend to legislate inconsistently with the principles of the Treaty of
Waitangi?

Clear language is required where legislation is intended to be inconsistent with the
principles of the Treaty.

In rare cases, the Government may wish to achieve an outcome that risks being held by a
court to be inconsistent with the principles of the Treaty. In such circumstances, great care
must be taken to express the policy intention as clearly as possible, both in the legislation
itself, and in the policy documentation underlying the Act. If the intention is not clear, the
courts will presume that Parliament intended to legislate consistently with the principles of
the Treaty. This may vyield results inconsistent with the intended policy outcome.
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Chapter 6 New Zealand Bill of Rights Act 1990

The New Zealand Bill of Rights Act 1990 (NZBORA) is expressed to “affirm, protect and promote
human rights and fundamental freedoms in New Zealand”, and to “affirm New Zealand’s

commitment to the International Covenant on Civil and Political Rights”. NZBORA applies to the
executive, legislature, and judiciary, as well as to acts done by any other person or body in the
“performance of a public function, power, or duty conferred or imposed ... by or pursuant to law”.
Its purpose is to set basic standards that all these people and bodies ought to observe. Actions of
Government and public actors ought to comply with the Bill of Rights. So too, new legislation should
be consistent with the rights and freedoms contained in NZBORA. The Ministry of Justice has
produced detailed guidance for the public sector regarding NZBORA.*°

The rights affirmed by NZBORA can be grouped into six categories:
e life and security of the person;
e democratic and civil rights;
e non-discrimination and minority rights;
e search, arrest, and detention rights;
e criminal procedure rights; and
e rights to justice.

Many of these rights and freedoms are discussed in Chapter 4. As discussed there, most have long
histories. They are deeply rooted in the common law and reflected in the detail of our legislation.
There is also a developed body of case law concerning NZBORA and the interpretive approach taken
by courts when applying legislation that implicates rights in NZBORA (in the sense described in 6.1).

Section 7 of NZBORA is of special relevance to the development of legislation. It requires the
Attorney-General, upon the introduction of a Government bill, to bring to the attention of the House
of Representatives any provision in that bill that he or she considers to be inconsistent with a right
or freedom in NZBORA. In discharging that duty, the Attorney-General is assisted by advice given by
officials in the Ministry of Justice. If the relevant bill was developed by the Ministry of Justice, that
advice is supplied instead by Crown Law.

If the Attorney-General considers a bill to be consistent with NZBORA (so that no report under
section 7 is required), the relevant legal advice is subsequently published on the Ministry of Justice
website. If the Attorney-General considers a provision to be inconsistent (so that a section 7 report is
made), that report is tabled in the House and a link made available from the Ministry website.

Because of the importance of ensuring consistency of legislation with NZBORA, legal advice should
be sought at an early stage to ensure that legislative proposals give proper regard to rights and

10 Ministry of Justice Introduction to the Guidelines
http://www.justice.govt.nz/assets/Documents/Publications/Guidelines-to-Bill-of-Rights-Act.pdf
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freedoms in NZBORA. Any restrictions on rights and freedoms—or “limits”, as they are called in
NZBORA—must be able to be “demonstrably justified” as “reasonable limits” in a “free and
democratic society” (see section 5 of NZBORA).

If proposed legislation is to limit NZBORA right, every attempt should be made to eliminate the
inconsistency or ameliorate its impact so that the limit meets the standard of reasonableness set out
in section 5. A full explanation as to why the limitation was necessary will need to be given to the
relevant Cabinet committee and select committee. The Cabinet Manual requires Ministers, when

submitting bills for the legislative programme, to draw attention to any aspects of a bill that have
potential implications for, or may be affected by, NZBORA.} It also provides that possible
inconsistencies with NZBORA should be identified by the agency developing the bill at the “earliest

possible stage”.'?

Guidelines

6.1 Has the option that imposes no limit or no more than a reasonable limit on a particular
right been selected?

NZBORA rights should not be limited, or should be subject only to such reasonable limits as
can be justified in a free and democratic society.

The first question that must be answered is whether a right or freedom in the Bill of Rights is
implicated by a legislative proposal. Making this determination requires an awareness of all
the rights and freedoms set out in NZBORA. (The particular case of rights against
discrimination in section 19 of NZBORA is dealt with in the next chapter.) The initial inquiry is
into whether a right is “implicated”—in the sense of being likely to be affected in some way
by proposed legislation. This requires an understanding of what falls within the scope of a
right. Sometimes rights will be implicated in ways that are not obvious at first.

The scope of a right in NZBORA, and hence whether it is implicated by a particular legislative
proposal, is ultimately a legal question. It is important to identify the rights potentially in
issue at an early stage in the policy process and, when in doubt, seek and proceed on the
basis of legal advice.

If a right is implicated, then the manner in which that right would be affected by the
proposed legislation needs to be considered. If it is possible to attain the legislative goal
without limiting a protected right or freedom, then that should be the preferred option. That
possible option might arise through adopting a different legislative approach or relying on
non-legislative alternatives (see Chapter 22).

But NZBORA also recognises that rights are not always absolute. Section 5 of NZBORA says
that rights may be subject to limits so long as those limits are “reasonable” and are able to
be “demonstrably justified in a free and democratic society”. Legislation that imposes no
more than reasonable limits on protected rights and freedoms is therefore consistent with

11 Cabinet Office Cabinet Manual 2017 at 7.65(b).
2 |bid 7.67.

33


https://dpmc.govt.nz/our-business-units/cabinet-office/supporting-work-cabinet/cabinet-manual

6.2

NZBORA. Determining whether a limitation is “justified in a free and democratic society”
involves an inquiry that can be summarised as follows:*

(a) Does the proposed limit on a right serve a purpose sufficiently important to justify
limiting a right?

(b) (i) Isthe limiting provision rationally connected to its purpose?

(ii) Does the proposed limit impair the right no more than is reasonably necessary for
sufficient achievement of its purpose?

(iii) Is the limit proportionate to the importance of the objective?

In many cases there will be a range of reasonable options that may be taken, and there will
be consistency with NZBORA if the chosen option is within this range.

Officials must therefore work closely with their legal advisers when conducting this
assessment. For their part, legal advisers will need information on the policy objectives and
the impact of the selected means of implementing those objectives (and whether there are
any more rights-consistent alternative modes of implementing them). The aim should be to
attain the least possible limit on a right that is consistent with attaining the legislative
purpose (and certainly no more than a “reasonable” limit on that right, with reasonableness
being determined in the manner set out above).

If the limit on a right cannot be justified, but remains the only possible way to achieve the
policy objective, is the limit drawn as narrowly as possible to achieve that objective?

Any unjustified limitation should be restricted to that which is necessary to achieve the
policy objective.

There may be cases where the Government wishes to proceed with legislation that results in
an unjustified limitation on an NZBORA right—one that cannot be regarded as a reasonable
limit on that right. This ought to be very rare. In these situations, great care must be taken to
ensure the legislative intent of the bill is very clearly stated. Section 6 of NZBORA requires
that wherever an enactment can be given a meaning that is consistent with rights and
freedoms contained in NZBORA, that meaning shall be preferred to any other meaning. It
follows that clear and unambiguous language must be used to confirm a rights-infringing
(and thus inconsistent) intention.

Section 4 of NZBORA makes it clear that courts are prevented from striking down, or refusing
to apply, legislation that is inconsistent with NZBORA. However, that provision must not be
seen as an invitation to develop legislation inconsistent with NZBORA. Such legislation can
have serious consequences:

. First, the Attorney-General is required by section 7 of NZBORA to notify

13 This summary paraphrases the approach set out by Tipping J of the Supreme Court in R v Hansen [2007] 3
NZLR 1 at [104].
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Parliament if he or she considers a bill imposes a limitation on an NZBORA right
that is not a reasonable limit demonstrably justified in a free and democratic
society.

. Secondly, Standing Order 265(5) requires the Attorney-General’s report to be
referred to a select committee. The inconsistency may then be the subject of
adverse comment during the select committee process, which might attract
negative publicity.

. Thirdly, while the courts are not empowered to strike down an Act, they may
declare the existence of the inconsistency in their judgments.

. Finally, legislation that is inconsistent with NZBORA will place New Zealand at risk
of breaching its international human rights obligations (under the International
Covenant on Civil and Political Rights and possibly other instruments) and expose
it to adverse comment from the international treaty monitoring body, which may
have negative political consequences.

In any event, all possible steps must be taken to ensure that any unjustified limitation of
rights is the least limitation required to achieve the policy objective. Additional procedures or
safeguards that might further mitigate the limitation should also be considered.
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Chapter 7 Discrimination and distinguishing between different
groups
Unjustified discrimination causes harm to people and may stigmatise already vulnerable groups.

This chapter will assist in identifying whether proposed legislation might unjustifiably discriminate
on its face or in its application, and how that might be avoided.

Section 19(1) of the New Zealand Bill of Rights Act 1990 (NZBORA) affirms that everyone has the
right to freedom from discrimination on the 13 grounds of discrimination set out in section 21 of the

Human Rights Act 1993. Those grounds are:

o Sex (including pregnancy, e Ethnic or national origins
childbirth, and gender identity)
e Disability
° Marital status
o Age
. Religious belief
e Political opinion
. Ethical belief
e Employment status
. Colour
e  Family status
o Race

e Sexual orientation

Some of these terms are further elaborated on and defined in the Human Rights Act 1993, which
also contains various exceptions and modifications.

The starting point is that it ought to be rare for legislation to differentiate between people on the
basis of these characteristics. That said, some of the grounds—especially age—may well be used to
make important distinctions necessary to the very policy of the statute. Examples include making
special provisions in criminal justice and family law for children and young people, and creating
minimum age thresholds in various other areas of life (as with driving, voting, ability to marry, and
purchasing tobacco and alcohol).

The courts have established that a law (or a policy or practice) unjustifiably discriminates when:

° it draws a distinction on one of the prohibited grounds of discrimination;

. the distinction involves a material disadvantage to the affected person or group;
and

) making that distinction cannot be justified, in terms of section 5 of NZBORA, as a

reasonable limit on the right to be free of discrimination that is “demonstrably
justified in a free and democratic society” (refer to Chapter 6).

Be alert for both direct and indirect discrimination. The former occurs when a legislative provision
discriminates on its face, by expressly treating a group differently on the basis of a prohibited ground
of discrimination. Indirect discrimination occurs when a provision is not on its face discriminatory
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because it does not expressly contravene a prohibited ground, but its effect is that a group is
disadvantaged. For example, a generally expressed provision may not include any reference to a
person’s religion yet impose some requirement or restriction that impacts differently on people of a
particular religious belief. In both cases, there is a need to consider whether the difference in
treatment involves a material disadvantage and, if so, whether it is capable of justification.

The Ministry of Justice holds policy responsibility for matters related to NZBORA and the Human
Rights Act 1993 and provides detailed guidance for the public sector on its website.2*

The Cabinet Manual requires Ministers, when submitting bills for the legislative programme, to draw
attention to any aspects of a bill that have potential implications for, or may be affected by, the
Human Rights Act 1993.%°

If there is any doubt whether new legislation will discriminate or authorise discrimination on one of
the prohibited grounds, officials should consult their legal advisers.

Guidelines

7.1 Does the legislation affect the right to freedom from discrimination in section 19 of
NZBORA?

Legislation should not discriminate on any of the prohibited grounds.

The starting point is that legislation should not discriminate on any of the prohibited
grounds. However, it is not unlawful to discriminate by taking steps in good faith to assist or
advance those disadvantaged by discrimination (section 19(2) of NZBORA). It will generally
be important to take legal advice on the application of section 19(2), having regard to its
requirement that the measures must be premised on assisting or advancing those
disadvantaged due to discrimination.

Where discrimination by a State sector organisation on a prohibited ground is the only
means of achieving an important policy objective, clear language must be used in the
legislation and the limitation must be justified in a free and democratic society (refer to the
general discussion on limiting NZBORA rights in Chapter 6). The courts will presume that
Parliament has intended to legislate consistently with NZBORA and will interpret the
legislation as such in the absence of clear indicators in the legislation.

Particular care should be exercised in social policy areas such as welfare, health, or
education, where it is often necessary to treat groups differently to achieve a positive
outcome for those groups. For example, it may be necessary to consider and treat people
differently by reason of age, sex, marital status, and certain other characteristics. Early
consultation with legal advisers is recommended for officials working in such areas.

The Human Rights Act 1993 also contains a number of exceptions to the right to freedom

1 Ministry of Justice The Non-Discrimination Standards for Government and the Public Sector: Guidelines on
how to apply the standards and who is covered (March 2002).
15 Cabinet Office Cabinet Manual 2017 at 7.65(b).
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7.2

7.3

7.4

from discrimination that may be relevant to legislation. For example:

. it is not unlawful to exclude people of one sex from participating in competitive
sporting activity in which the strength, stamina, or physique of competitors is
relevant (section 49(1)); and

° it is not unlawful to provide goods, services, or facilities at a reduced fee, charge,
or rate on the ground of age, disability, or employment status (section 51).

Seeking legal advice is important when the exceptions will be relied upon.
Has the option that results in the least amount of discrimination been selected?
Any discrimination should be no greater than is necessary to achieve the policy objective.

When faced with multiple options for achieving the policy objective, an option that
achieves the policy objective without discriminating on a prohibited ground should be
selected. If differential treatment is required by the policy, the option that results in the least
discrimination should be preferred and additional measures to reduce the infringement of
rights and freedoms or promote accountability and transparency should be considered.
Chapter 6 provides a list of the types of measures that may be appropriate.

Has the Human Rights Commission been consulted?
Consult the Human Rights Commission early in the policy development process.

The Human Rights Commission is an independent body that advocates and promotes

respect for human rights. It has a key role in educating the public on human rights issues and
in providing a service to resolve disputes and complaints.

Have all the consequences of non-compliance with NZBORA and the Human Rights Act
1993 been considered?

Consider the full range of consequences of passing legislation or taking action that does not
comply with section 19 of NZBORA and the Human Rights Act 1993.

The consequences that may result where legislation is inconsistent with NZBORA are
described in Chapter 6.

If the Human Rights Review Tribunal finds that a piece of enacted legislation is inconsistent
with the right to freedom from discrimination, it may also make a declaration that the
legislation is in breach of the right to freedom from discrimination. The declaration does not
affect the operation of the legislation, but the Minister must report the declaration to
Parliament and table a response.
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Chapter 8 Privacy and dealing with information about people

The Government should respect privacy interests of people and ensure that the collection, use, and
disclosure of information about identifiable people is done consistently with those interests. The
unnecessary collection, misuse or perceived misuse, or unauthorised disclosure of personal
information erodes the community’s trust in the Government and other institutions, and can make it
harder to collect information in the future. Further, other countries may be reluctant to share
information with New Zealand if our law does not give proper respect to privacy rights.

If new policy is being developed that proposes the handling of personal information (that is,
information about a person that either identifies or is capable of identifying that person), officials
must first consider whether the proposed action is governed by the Privacy Act 1993. That Act

applies to both public sector and private sector agencies and establishes a set of information privacy
principles for the handling of personal information. The two key concepts in the Act are purpose and
transparency. If the personal information is already held by a public body for another purpose,
officials must consider whether the proposed use falls within the purposes for which the personal
information was originally collected, and whether those purposes have been communicated to the
individuals concerned, before developing legislation that permits a new use or disclosure of that
information.

Any policy development that affects personal information should include a Privacy Impact
Assessment!® at an early stage to assess the extent of the impact on privacy and how that impact
can be managed in the policy development process.

If the proposed handling of personal information is not authorised by the Privacy Act 1993 or other
legislation (and authorisation under an approved information sharing agreement under that Act
would be insufficient or inappropriate),’’ new legislation may be required. In designing legislation,
officials must know what they want to do and what personal information is required to do it.
Legislation relating to personal information needs to clearly set out the particulars of the
information to be collected, the purpose or purposes for which the information may be used, and to
whom the information may be disclosed and why.

While this chapter focuses on how public sector agencies handle personal information, the Privacy
Act 1993 and codes of practice also apply to private sector agencies. This chapter will therefore be
relevant to legislation that affects or authorises the handling of personal information by private
sector agencies.

Guidelines

8.1 Is the legislation consistent with the requirements of the Privacy Act 1993 and that Act’s
12 information privacy principles?

Legislation should be consistent with the requirements of the Privacy Act 1993, in particular
the information privacy principles.

16 privacy Commissioner Privacy Impact Assessment Toolkit (2015).
17 A more detailed discussion of approved information sharing agreements later in this chapter at 8.3.

39


http://www.legislation.govt.nz/act/public/1993/0028/latest/DLM296639.html?src=qs
https://www.privacy.org.nz/news-and-publications/guidance-resources/privacy-impact-assessment/
https://www.privacy.org.nz/news-and-publications/guidance-resources/privacy-impact-assessment/

8.2

The 12 information privacy principles are the cornerstone of the Privacy Act (and can be

found in section 6). They address how agencies may collect, store, use, and disclose personal
information. They also allow a person to request access to and correction of their personal
information. Many of the information privacy principles have in-built exceptions, and Part 6
of the Privacy Act has further exemptions.

The policy objective will sometimes justify an inconsistency with the privacy principles.
Section 7 of the Privacy Act provides that legislation that is inconsistent with the privacy
principles will take precedence. There is then no need for legislation overriding the Act to
contain an express override provision. However, any override of the Act requires a policy
decision and the reasons should be clearly identified in the Cabinet papers.®

If that occurs, the policy should be developed so as to minimise the inconsistency. If there is
any ambiguity regarding an inconsistency with the Privacy Act, the courts may prefer an
interpretation of the legislation that involves the least impact on the privacy interests of
individuals.

The design of any legislative provision that overrides the privacy principles, in particular
principles 10 and 11 (relating to the use and disclosure of personal information), should
reflect as necessary the principles of specificity, proportionality, and transparency.
Consultation with the Office of the Privacy Commissioner and the Ministry of Justice will help

to identify the necessary design features.

The Cabinet Manual requires Ministers to draw attention to any aspects of a bill that have
implications for, or may be affected by, the principles in the Privacy Act 1993, when
submitting bids for bills for the legislative programme. Similarly, it requires Ministers to
confirm compliance with those principles when subsequently submitting the bill to the
Cabinet Legislation Committee for approval for introduction.®

Does the new legislation comply with any relevant code of practice issued by the Privacy
Commissioner?

The design of new legislation must take account of any applicable code of practice.

The Privacy Commissioner issues codes of practice, which may modify or apply the
information privacy principles to any specified information, agency, activity, industry,
profession, or calling (or class of such thing). Codes of practice are disallowable instruments
but not legislative instruments and are enforceable through the Privacy Commissioner’s
investigation and complaints process and proceedings in the Human Rights Review Tribunal.

A list of the currently applicable codes of practice can be found on the Privacy
Commissioner’s website.

18 previously, the Guidelines indicated that if proposed legislation would be inconsistent with the information
privacy principles that should be explicitly stated in the legislation. That advice has been amended because it
could be misleading.

19 Cabinet Office Cabinet Manual 2017 at 7.65 — 7.66.
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8.3

8.4

Does the legislation authorise information sharing?

New legislation should only provide authority for information sharing where the sharing
cannot be undertaken using one of the existing mechanisms in the Privacy Act 1993 (for
example, an approved information sharing agreement), or where using those mechanisms
is not sufficient for the policy purpose.

Disclosing information about identifiable individuals between agencies for the purposes of
delivering public services can be appropriate provided the privacy risks are managed well.
However, information sharing to deliver public services must have clear legal authority. That
authority may already be provided under the Privacy Act by the exceptions to the
information privacy principles or by a code of practice.? For example, information may be
disclosed for a purpose directly related to the purpose for which it was obtained or when
disclosure is necessary to prevent or lessen a serious threat to public health or public safety.
There may also be existing authority under Part 10 (information matching), Part 10A (identity
information), or Part 11 (law enforcement information) of the Privacy Act.

If there is no such authority, or the available authority is partial or uncertain, an approved
information sharing agreement (AISA) under Part 9A of the Privacy Act 1993 may provide the
necessary authority without the need to resort to a new Act. AISAs are information sharing
agreements approved by the Governor-General, by Order in Council on the recommendation
of the relevant Minister. An AISA may grant an exemption to, or modify, one or more of the
privacy principles or a code of practice (except in respect of principles 6 and 7 relating to
access and correction rights). The Office of the Privacy Commissioner has published guidance
for creating AISAs.?! Departmental legal advisers, the Office of the Privacy Commissioner,
and the Ministry of Justice should be consulted to ascertain whether there is already
authority for information sharing or whether an AISA could provide that authority.

If there is no existing authority for proposed information sharing between agencies and an
AISA would be insufficient or inappropriate, new legislation may be required. Generally, a
new Act to authorise information sharing will only be required to overcome a statutory
prohibition or restriction preventing it. However, in some cases, a new Act may be justified in
other circumstances, for example where an Act would provide greater transparency than for
the disclosure to be regulated under 1 or more AISAs. However, this should be weighed
against the risk that a specific legislative disclosure regime will forgo the flexibility inherent in
the Privacy Act, the safeguards provided by that Act, and the benefit of case law developed
around it.

Does the legislation require a complaints process?

New legislation should use the existing complaints process under the Privacy Act 1993
unless there is a good reason not to do so.

The Privacy Act 1993 provides a comprehensive system for dealing with complaints arising

20 privacy Act 1993, Parts 2 and 6.
21 privacy Commissioner Approved Information Sharing Agreements (AISAs) (2015).
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from alleged breaches of the information privacy principles. This includes a complaints

investigation process by the Commissioner and proceedings before the Human Rights Review
Tribunal.

New legislation should adopt the Privacy Act complaints procedure. Such new legislation
should include clear words that incorporate the complaints procedure (see section 66 of the
Human Assisted Reproductive Technology Act 2004). Good reasons must exist to create any
new complaints and review procedures.

8.5 Have the Privacy Commissioner, the Ministry of Justice and the Government Chief Privacy
Officer (GCPO) been consulted?

The Privacy Commissioner, the Ministry of Justice and, when appropriate, the GCPO should
be consulted when developing new policies and legislation that may affect the privacy of
individuals.

The Privacy Commissioner and Ministry of Justice should always be consulted where policy
and legislative proposals potentially affect the privacy of individuals.?? In addition, the
following uses of information raise specific issues on which further advice should also be
sought from legal advisers, the Privacy Commissioner, and the Ministry of Justice:

° Public register—A database or register that contains personal information and
that members of the public can search through.?

° Personal information sharing—Including either approved information sharing
agreements (under Part 9A of the Privacy Act) or information matching regimes
(under Part 10 of the Privacy Act).?

° Transfer out of New Zealand—Sending information by any method to a body
outside New Zealand (such as the sending of passport data to the border
agencies of other countries or authorising banking records to be held overseas).
Information sent outside New Zealand may no longer have the protection of the
Privacy Act 1993 or other New Zealand laws or values. Also, the receiving
jurisdiction may not have comparable safeguards to those found in New Zealand
law. An appropriate level of additional safeguards should therefore be provided.

If the proposed legislation involves the management and governance of privacy in the
provision of State services, the GCPO? should be consulted.?®

22 The Privacy Commissioner has a number of functions in respect of privacy, including examining proposed
legislation that makes provision for the collection of personal information by any public sector agency or the
disclosure of personal information by one public sector agency to another: Privacy Act 1993, section 13(1). The
Ministry of Justice administers the Privacy Act 1993.

23 privacy Commissioner Drafting suggestions for departments preparing public register provisions (2007).

24 privacy Commissioner Approved Information Sharing Agreements (2015); Privacy Commissioner, Privacy
Commissioner’s Views On The Information Matching Guidelines (2006).

25 The GCPO leads an all of Government approach to privacy, including setting standards, developing guidance,
building capability within agencies, and providing assurance to Government.
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Statistics New Zealand, which leads the government’s work on data and analytics, should be
consulted on proposed approved information sharing agreements.

Finally, if legislation is to propose sharing court information, the Ministry of Justice should be
consulted and consideration given to consulting the judicial branch (through the Ministry of
Justice).?’

26 Note the Cabinet Manual departmental consultation expectation: Cabinet Office Cabinet Manual 2017 at
5.19-5.20; Cabinet Office CabGuide ‘Cabinet paper consultation with departments’.

27 “Court information” means information held by the Ministry of Justice on behalf of the Court, as described
in Schedule 2 of the Senior Courts Act 2016 and in Schedule 1 of the District Court Act 2016.
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INTERNATIONAL ISSUES

Chapter 9 Treaties and international obligations

New Zealand is party to a number of treaties that give rise to a diverse range of ongoing
international obligations. These cover issues such as human rights, child abduction, human
trafficking, the rights of the disabled, refugees, endangered species, trade, transport,
communications, and other economic issues. The term “treaty” is used in this chapter to refer to all
legally binding international agreements, including bilateral and multilateral treaties, and United
Nations conventions to which New Zealand has acceded.

New Zealand must give full effect to a treaty, or it will risk breaching its international obligations. In
such instances, considerable resources will be required to remedy any non-compliance with the
relevant treaty. Non-compliance places New Zealand’s international reputation at risk and exposes it
to any applicable sanctions under the treaty.

Given the breadth of New Zealand’s international obligations, proposed legislation will often affect,
or have the potential to affect, one or more of New Zealand’s international obligations. Care must be
taken to ensure that any proposed legislation does not inadvertently cause New Zealand to breach
any of its existing treaty obligations.

All multilateral treaties and bilateral treaties of particular significance (as the Minister of Foreign
Affairs determines) are required to undergo parliamentary treaty examination. This process includes
a National Interest Analysis.?®

Once parliamentary treaty examination is complete, the practice in New Zealand is to pass any
domestic legislation necessary for compliance with a treaty before that treaty comes into force for
New Zealand.

The Ministry of Foreign Affairs and Trade (MFAT) is the Government’s principal adviser on matters

relating to treaties and international relations. MFAT maintains the official database of New
Zealand’s binding treaty obligations at international law and should be consulted if a department is
considering signing any international instrument that may impose obligations on New
Zealand.”

The Cabinet Manual requires Ministers, when submitting bills for the legislative programme, to draw
attention to any aspects of a bill that have potential implications for, or may be affected by,
international obligations.®°

28 Standing Orders of the House of Representatives 2017, SO 397(2) and 398.
2% New Zealand Treaties Online www.treaties.mfat.govt.nz/
30 Cabinet Office Cabinet Manual 2017 at 7.65(d).
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Guidelines

9.1

9.2

Are any pre-existing treaties or international obligations relevant to the proposed
legislation?

New legislation must not be inconsistent with existing international obligations.

MFAT, the Crown Law Office, and the particular department that has responsibility for the

relevant existing treaty should be consulted to identify any relevant international
obligations and whether the proposed legislation will result in any inconsistency.

If possible, any relevant non-binding international instruments should be identified.
Although not binding on New Zealand in international law, they may have wider
significance. Non-binding instruments include declarations, resolutions, and instruments
under negotiation or non-binding international standards. Advice should be sought from
MFAT, the relevant department, or the Crown Law Office as to the legal significance of any
relevant non-binding international instruments.

New Zealand is currently party to, and is in the process of negotiating, a number of trade
agreements (sometimes called Free Trade Agreements, Closer Economic Partnerships, or
Strategic Economic Partnerships). These agreements may have specific provisions in areas
such as intellectual property rights (including the use of trademarks and patent rights), and
dispute resolution processes that domestic law must not inadvertently restrict. Further
information about existing trade agreements and those currently under negotiation can be
found on MFAT’s website.

If legislation relates to the sale of goods or occupational registration, the Trans-Tasman
Mutual Recognition Arrangement may be relevant and should be considered. That non-
treaty arrangement, implemented in New Zealand in the Trans-Tasman Mutual Recognition

Act 1997, overrides other legislation unless specifically excluded. More information can be
found on the Ministry of Business, Innovation & Employment website.

Is a treaty being implemented?

The appropriate method of incorporating treaty obligations into New Zealand law should be
used to ensure that all relevant international obligations are given full effect.

To have effect in New Zealand, international obligations must be incorporated into New
Zealand law. In many cases, this will require an amendment to domestic law to give effect to
a treaty obligation. In other cases, it will be necessary to pass entirely new legislation.

The language in treaties is often ambiguous. This is so that a diverse group of governments
can reach agreement. Any terms or language that may be ambiguous should be identified
and parliamentary counsel should be consulted to determine whether the language needs to
(or can) be adjusted in the proposed legislation, and what method of incorporation is most
appropriate.

The text following is intended only as a brief summary of the main methods of incorporation
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(further advice should be sought from legal advisers, MFAT and the Parliamentary Counsel

Office as to which method is the most appropriate):

° Wording method—This is the most common method. The wording of the treaty
is reflected in the body of the legislation, although the legislation may or may not
specify the treaty that it is incorporating. The wording may be reflected verbatim
or, if necessary, translated to more accurately reflect local conditions. This
method is useful if it is necessary to translate the wording of a treaty to reflect
local conditions or if the treaty requires additional steps to be taken in New
Zealand law (for example, one purpose of the New Zealand Bill of Rights Act 1990

was to implement the International Covenant on Civil and Political Rights).

. Formula method “force of law”—The full or partial text of the treaty is set out in
the legislation, usually in a schedule. The legislation will use a form of words to
proclaim that the treaty has the “force of law” and will apply domestically. This
method is rarely used, but it is useful if the treaty amounts to a self-contained
body of law that does not require any operational structures to support it (see
sections 202 — 206 of the Contract and Commercial Law Act 2017).

° Subordination method—The legislation contains a provision that authorises the
making of regulations or rules that give effect to the treaty or particular parts of
it. This method is useful if the treaty provides for, or will require, ongoing
technical changes that are appropriate to delegate to the Executive, or in rare
cases that require implementation under strict and compressed timetables (see
section 36(1) of the Maritime Transport Act 1994).

. Hybrid method—In some cases, more than one method may be used. For
example, legislation may use the wording method to set out the relevant treaty
rights and protections, but use the subordination method to trigger the
application of those provisions. Another example is where the formula method is
used to give the treaty force of law in New Zealand, but the wording method is
used to create the specific mechanisms necessary for the administration of the
law. The Adoption (Intercountry) Act 1997 is an example of this.

If the purpose of legislation is to implement a treaty, it is best practice for the purpose clause
of the legislation to explicitly state that to help interpretation.

Does the legislation provide ready access to the treaty that it implements?

Legislation that implements a treaty should provide easy access to the treaty that it
implements.

People must have ready access to the primary source of the legislation (for example, in a
schedule of an Act). However, treaties can be amended from time to time; so there must be
clarity about the effect of any subsequent change to the referenced document, and how to
best identify and provide access to the authoritative version of the treaty following any
amendment.
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It will be necessary to balance the need to provide easy access to the text of the treaty being
implemented against any practical difficulties of doing so. For example, it might not be
appropriate to annex particularly lengthy or technically complex treaties to legislation.
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Chapter 10 Dealing with conduct, people, and things outside New
Zealand

In our globally connected world, it is very common for issues arising under legislation to involve a
cross-border element. Perhaps most commonly, a person who breaches the law within New Zealand
may be overseas when it is enforced. Alternatively, there may occasionally be sound policy reasons
for New Zealand to regulate the behaviour of New Zealanders when they are overseas.

New Zealand law does not automatically apply to activities, people, or property that is not within
New Zealand’s territory. This poses a number of difficulties for those attempting to regulate
matters that take place wholly or partly outside New Zealand and for those attempting to apply New
Zealand law to people or property outside New Zealand.

Not identifying and addressing cross-border issues when developing legislation can lead to
uncertainty, litigation, and potentially a failure to fully achieve the policy objective of the legislation.
This chapter will help officials to identify and, if appropriate, address cross-border issues in the
policy development and legislative design process.

If cross-border issues arise, three practical questions confront people seeking to understand and
apply the law:

e Which rules apply? Will it be New Zealand law, or the law of another country?

e Who will make decisions in particular cases? Will it be a New Zealand court or
decision maker or an overseas court or decision maker?

e What effect will a decision have? Will a New Zealand decision be effective overseas?
Will an overseas decision be treated as effective in New Zealand?

It is important to identify the nature and significance of any current or future cross-border issues at
an early stage of the policy development process. The next step is to determine how New Zealand
law might apply to those situations to help ensure that the policy objective of the legislation is
achieved. The approach taken to the application of New Zealand law needs to be consistent with
accepted international law principles concerning jurisdiction (the question of who decides) and take
account of practical issues with enforcement. Seeking specialist advice is vital if cross-border issues
arise. The Ministry of Foreign Affairs and Trade (MFAT) and the Ministry of Justice (MOJ) should
also be consulted on proposed solutions.

Guidelines

10.1 Do any cross-border issues need to be addressed?
Significant cross-border issues relevant to the policy area should be identified.

Officials should identify whether the legislation needs to take into account conduct outside
New Zealand, people or assets outside New Zealand, or cross-border transactions. This
includes assessing the potential for these situations to arise or increase in the future. The
following are the sort of cross-border matters that may need to be addressed if they will
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10.2

have a significant impact:

. cross-border transactions (such as the sale and purchase of goods or services,
including online transactions);

. people outside New Zealand whose conduct affects people in New Zealand;
. people in New Zealand whose conduct affects people outside New Zealand;
. civil proceedings in New Zealand that involve overseas parties (for example,

overseas suppliers who have all their assets overseas);

. civil proceedings in New Zealand concerning transactions governed by foreign
law;

° civil proceedings overseas that raise issues of New Zealand law;

. information or evidence overseas required for detecting, investigating, and

enforcing breaches of New Zealand law;

° whether the determinations of New Zealand courts or decision makers will be
recognised or enforced overseas and vice versa;

° whether co-operation with other Governments is needed to give effect to the
policy;

° whether there are applicable treaties or other international obligations; and

° criminal conduct outside New Zealand by people or businesses connected to
New Zealand.

What is the intended scope of the legislation?

Legislation should expressly state when it applies to cross-border situations if these
situations are significant and likely to arise often.

If significant cross-border issues do arise, legislation must provide clear answers to questions
about when the rules in the legislation apply and when decision-making powers can be
exercised. It should do so by reference to relevant cross-border or connecting factors.

The following are connecting factors that are commonly used to determine when New
Zealand law applies:

° whether certain conduct or events occurred in New Zealand;
. whether certain property is situated in New Zealand;
. whether a particular transaction is governed by New Zealand law or has a New

Zealand element;

. whether a person is a New Zealand citizen or permanent resident of New
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10.3

10.4

Zealand;

° whether a person is present, resident, habitually or ordinarily resident, or
domiciled in New Zealand at the time of certain events, at the time that civil or
criminal proceedings are commenced, or at the time that the relevant court
process is served on the person; and

° whether certain consequences could occur in New Zealand, and the knowledge
of the person involved as to whether those consequences would occur in New
Zealand.

International law principles affect the extent to which it is appropriate for New Zealand law
to attempt to apply to conduct that takes place, or to people who are, outside New Zealand.
Those principles affect the choice of connecting factors. Practical limits on New Zealand’s
ability to apply and enforce New Zealand law on people outside New Zealand also affect the
choice of connecting factors. This is a complex area and specialist advice should be sought,
including from MFAT, legal advisers, and MOJ.

Are special procedural rules required for civil claims with a cross-border element?

Generally, the existing rules of court procedure for commencing proceedings against
someone overseas should apply.

The High Court Rules and the District Court Rules contain standard rules about when civil

proceedings can be commenced against someone overseas. There must be good reason for
departing from these rules, particularly if the proceedings will be commenced in the High
Court or the District Court. If a new judicial body, such as a tribunal, is created and may need
to hear claims against someone overseas, the legislation should expressly provide for
analogous procedural rules.

The Trans-Tasman Proceedings Act 2010 sets out a framework to facilitate the

commencement and resolution of civil disputes if there is a trans-Tasman element, such as
an Australian party. Further guidance on trans-Tasman proceedings can be found on the
Ministry of Justice website.

If legislation creates substantive rights to redress, such as the right to recover damages, the
likelihood of the legislation being applied in proceedings before overseas courts should be
considered. If that is likely, provisions conferring jurisdiction to award redress should not be
linked to a specifically New Zealand-based court or tribunal (for example, by defining reference
to court as being to the New Zealand High Court). This ensures that the power to award
redress can be exercised by a foreign court. Provisions should also avoid broad remedial
discretions if possible, as foreign courts are generally unwilling to exercise discretions of this
kind when applying another country’s laws.

Are special rules required for criminal proceedings with a cross-border element?
New criminal offences should be subject to the rules on territorial application in

sections 6 and 7 of the Crimes Act 1961, unless there are special circumstances.
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10.5

Sections 6 and 7 of the Crimes Act 1961 limit the application of the Crimes Act and any

other criminal offences (unless otherwise stated) to conduct that occurs within New
Zealand. The criminal law will still apply if only part of the conduct amounting to an offence
occurs in New Zealand.

Those rules should only be departed from in exceptional circumstances. There must be a
clear case for New Zealand law to apply, and it must be reasonable to expect the people to
whom the legislation will apply to comply with New Zealand law (because of their links with
New Zealand) or any international standards reflected in New Zealand law. In such cases,
justification should be recorded in the policy documentation.

In addition, the following things will have an effect on attempts to address cross-border
criminal activity:

° Generally, New Zealand law does not provide for a criminal trial or hearing to be
held in respect of a defendant who is outside New Zealand (section 25(e) of the
New Zealand Bill of Rights Act 1990). Natural persons who commit serious

offences in New Zealand may be extradited to New Zealand to stand trial (see the
Extradition Act 1999).

° New Zealand courts do not hear criminal proceedings in respect of breaches
of the criminal laws of another country. New Zealand law must provide that the
conduct that constitutes the overseas offence is a criminal offence in New
Zealand, even though the conduct occurred outside New Zealand, before there
can be a trial before a New Zealand court.

The Ministry of Justice and the MFAT Legal Division should always be consulted before
making provision for New Zealand courts to have criminal jurisdiction in respect of conduct
occurring outside New Zealand.

There can be practical enforcement problems in criminal cases with a cross-border element.
Critical evidence required for a criminal proceeding in New Zealand may be located in
another country, and vice versa. The proceeds of a crime committed in New Zealand may be
located overseas, and vice versa. General mechanisms like the Mutual Assistance in Criminal
Matters Act 1992 (MACMA) and the Criminal Proceeds (Recovery) Act 2009 can help if
serious criminal offending is involved. Subpart 1 of Part 4 of the Evidence Act 2006, which

provides for taking evidence remotely between Australia and New Zealand, applies to
criminal proceedings.

However, there will be situations, such as when New Zealand and another country or
countries have closely co-ordinated regulatory regimes, where more extensive co-operation
may be required. How to deal with this is discussed in the next section.

Will any cross-border issues impair the ability of a regulatory agency to perform its
functions?

Legislation should expressly authorise a regulatory agency to work with overseas
counterparts if that is necessary for the agencies to carry out their functions.
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10.6

In general, the investigative and other regulatory powers of New Zealand agencies can be
exercised within New Zealand only in respect of suspected breaches of New Zealand law.
In some cases, this principle may impair the ability of New Zealand agencies to
effectively regulate conduct if cross-border issues are involved.

MACMA provides a basic framework to enable countries to provide assistance to, and
request assistance from, New Zealand with criminal investigations and prosecutions.

For civil regulatory action, or if the framework in MACMA is insufficient for criminal matters,
the legislation should specify powers to request that an overseas counterpart obtain
information for the New Zealand regulator and vice versa (or otherwise specify that they
should provide assistance to each other), if that is necessary for the regulators to perform
their functions.

Should the legislation provide for recognition or enforcement of overseas decisions in New
Zealand?

Legislation should provide for decisions made by overseas courts or regulators to be
recognised or enforced in New Zealand if that would support the policy objective.

In some cases, it may be necessary to recognise or enforce a decision of an overseas
agency or court in New Zealand to ensure that the legislation achieves its purpose or that
broader policy goals are met. Broader policy goals may include reducing compliance
costs, reducing legal uncertainty, removing incentives for forum shopping and
enhancing the integrity of a statutory regime by ensuring that it is effective across
borders.

The common law already recognises some overseas decisions affecting a person’s status (such
as marriage) and some decisions of overseas courts in civil cases. There are also generic
statutory regimes for recognition and enforcement. The Trans-Tasman Proceedings Act 2010

provides for the recognition and enforcement in New Zealand of a broad range of Australian
court decisions and some tribunal decisions. Other examples include the Reciprocal
Enforcement of Judgments Act 1934 (for some decisions of foreign courts) and the MACMA

(for a limited class of orders made in criminal proceedings).

New Zealand legislation cannot provide for the recognition or enforcement of New Zealand
decisions overseas, but that could be provided for in a recognition regime based on a
bilateral arrangement with another country (such as the Trans-Tasman Mutual Recognition
Arrangement).
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ISSUES RELEVANT TO ALL LEGISLATION

Chapter 11 Applying an Act to the Crown

In most cases, the law will apply to the Government in the same way that it applies to individuals.
This is reflected in part by section 27(3) of the New Zealand Bill of Rights Act 1990. Special rules
apply to those parts of central government that are collectively referred to as “the Crown”.

Considerable debate exists around what comprises “the Crown”; however, for the purpose of this

chapter, “the Crown” can be taken to include Ministers, departments in the State Sector Act 1988,

the New Zealand Defence Force, and the New Zealand Police. By convention, it does not include the

courts or Judges.

The default position is that legislation (or any other enactment) does not bind the Crown unless that

enactment expressly provides that the Crown is so bound (see section 27 of the Interpretation Act

1999). However, the practice in New Zealand is that legislation ought to bind the Crown unless good

reasons exist for it not to do so.

Guidelines

111

11.2

Will the legislation apply to the Crown or other State sector organisations?
Legislation must state whether or not it binds the Crown.

The practice in New Zealand is for legislation to contain a provision that says: “This Act binds
the Crown”. In some cases, it may be appropriate for only certain parts of the Crown to be
bound or exempted (such as the armed forces and police, which are excluded from the Arms
Act 1983). In these instances, clear words are required to establish which provisions bind the
Crown and which provisions do not. The same can apply to secondary legislation (see, for
example, section 153 of the Local Government Act 2002, which specifies the kinds of local

authority bylaws that bind the Crown).
Do compelling reasons exist to justify not binding the Crown?
Legislation should apply to the Crown unless there are good reasons for it not to do so.

The starting point is that the Crown should be bound by an Act and secondary legislation
made under it, unless the application of a particular Act to the Crown would impair the
efficient functioning of government. Mere convenience is an insufficient justification for not
binding the Crown. Legislation that does not bind the Crown should not grant the Crown an
unfair benefit or unexpectedly or adversely affect third parties.

Cabinet Office Circular CO (02) 43! identifies the following factors to take into account when

assessing whether or not it is appropriate to bind the Crown:

31 Cabinet Office Circular CO (02) 4: Acts Binding the Crown: Procedures for Cabinet Decision (2002).
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. whether any operations or activities relating to the special functions of the
Government would be hindered by making the Crown subject to the Act (such
activities may be differentiated from those in which the Government operates in
the same way as a private person);

° whether applying the Act to the Crown would, in light of the special role of the
Crown, create any burden on the Crown over and above those on private people;
and

° the financial costs of making the Crown subject to the Act.

The Public Finance Act 1989 contains provisions relating to the kinds of financial liabilities the

Crown can incur. The Treasury has produced further guidance on the Public Finance Act
1989.%

11.3  Is there a need for immunity from civil liability?

Any immunity from civil liability should be separately justified and should not be
overly broad.

Immunities conflict with the central principle that the Government should be under the
same law as everyone else. If immunities are given, consideration should be given to other
ways in which those exercising a power can be held to account.

Section 86 of the State Sector Act 1988 protects public servants from liability so long as they

have acted in good faith. Concerns about subjecting individual public servants to personal
liability, therefore, are not a justification for immunity. Section 86 only covers public service
employees, and consideration ought to be given to others who might be exercising a public
power. The need for such an immunity should be carefully justified and consideration given
as to how to compensate an affected person. For example, government departments and
Crown entities remain liable even though their employees are immune.

Immunities will often not be necessary if the public power being exercised is properly
described, including ancillary matters such as a power to seize or take samples attached to a
power of entry.

There may be circumstances where creating a private law action is not intended, but the
courts nevertheless imply one into legislation. The inclusion of an appropriate provision
(such as section 179A of the Reserve Bank of New Zealand Act 1989) in legislation can reduce

the likelihood of the courts imposing liability, but sufficient justification must exist for doing
so.

11.4 Should the Crown be subject to criminal liability?

Government departments may be liable to criminal prosecution only if there are compelling
reasons.

32 Treasury A Guide to the Public Finance Act (2005).
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Important practical and legal policy issues have made it generally inappropriate to subject
the Crown to criminal liability. There is a particular conceptual problem in the Crown
punishing itself. Therefore, exposing the Crown to criminal liability is rare. Cabinet Office
Circular CO (02) 4 provides further guidance on imposing criminal liability on the Crown.

In areas such as health and safety, the similarity of departments as employers to private
employers, or as providers of facilities, has led to those concerns being bypassed to a limited
extent (see the Crown Organisations (Criminal Liability) Act 2002). Officials should always

identify why a criminal sanction is needed in light of the existence of other measures that
promote government accountability, and identify why a particular sanction (such as a fine or
conviction) better achieves that goal. Care must be taken not to inadvertently expose the
Government or its employees to criminal liability. For example, a provision that provides that
“it is an offence not to comply with any provision of this Act” would capture all breaches of
an Act, including failures by the regulator to comply with administrative or technical
requirements of the Act. Such matters may be more appropriately dealt with by judicial
review or in accordance with the Government’s existing accountability processes.

Note that the conceptual problem applies to Crown organisations, not necessarily to
individuals employed by the Crown. Individuals employed by the Crown should be subject to
the same criminal liability as the equivalent people employed in the private sector. If such
criminal liability might be inappropriate, that may suggest that the offence provisions should
be redesigned for all.

Criminal offences are discussed more generally in Chapter 24. Judicial review is discussed in
more detail in Chapter 28.
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Chapter 12 Affecting existing rights, duties, and situations and
addressing past conduct

Legislation should have prospective, not retrospective effect. This is reflected principally by the

presumption against retrospectivity in section 7 of the Interpretation Act 1999 and, in respect of
criminal offences, in section 10A of the Crimes Act 1961 and section 26(1) of the New Zealand Bill of

Rights Act 1990 (NZBORA).

New legislation that is intended to affect only events taking place after it comes into force can still
affect existing situations in a number of different ways. The following matters should be considered:

e What happens to appeals lodged with a court or tribunal, but not yet decided when
that court or tribunal is abolished? What about people who were entitled to appeal
to the court or tribunal but had not filed an application at the time of abolition?

e What happens to licence applications that have been filed, but not considered by the
authority at the time new criteria or rules come into force?

e What happens to rights that people hold but that, due to a change in the law, will no
longer be granted to anyone else? Conversely, something that may be permitted as
of right might become subject to licensing as a result of a new law.

e What happens to people who have paid significant sums to obtain a licence, only to
have legislation abolish or amend a licensing regime?

If not addressed, these kinds of situations can lead to uncertainty and injustice. Litigation is
frequently generated where people need to establish the extent to which the law applies to their
previous actions. The following two general mechanisms help to address existing situations:

e Savings provisions—Savings provisions preserve a law, right, privilege or an
obligation that would otherwise be affected by the new law. For example, they can
enable proceedings already commenced or applications already made to be
completed (see, for example, section 313 of the Local Government Act 2002 or

section 399 of the Companies Act 1993). Sometimes, savings provisions retain entire

regimes to preserve accrued rights. This can result in two or more parallel systems
existing for a period of time. However, that can create compliance and accessibility
problems over time and so the Parliamentary Counsel Office (PCO) should be
consulted.

e Transitional provisions—Transitional provisions describe how the new legislation
applies to things that have arisen in the past (see, for example, sections 71 to 76 of
the Financial Markets Authority Act 2011). For example, they may provide that

employment is deemed to be continuous even though the person’s employer is a
new entity.

“Grandparenting” is a term sometimes used in the context of both savings provisions and
transitional provisions. The term is used in both because there is not always a clear line; for example,
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where a holder of a warrant or office is treated as having been appointed under a new Act even
though they qualified and were appointed under the old Act.

The PCO can provide further advice on which type of provision is appropriate in the particular
circumstances.

Carefully worded savings and transitional provisions will provide clarity and certainty to the law, and
reduce the scope for litigation. This chapter should assist in the early identification (in the policy
development phase) of the existing rights, interests, and situations that the new legislation will
affect, and how they might be addressed.

Guidelines
12.1 Does the legislation have direct retrospective effect?
Legislation should not have retrospective effect.

The starting point is that legislation should not have retrospective effect. It should not
interfere with accrued rights and duties.

Legislation might have direct retrospective effect if it:
° applies to an event or action that has already taken place;

° prevents a person from relying on a right or defence that existed at the time the
person undertook the conduct that the right or defence related to; or

° punishes a person or imposes a burden or an obligation in respect of past
conduct.

A person should not be made criminally liable for past actions that were not prohibited at
the time of commission. Section 26(1) of NZBORA provides that no one is liable to conviction
for any act that was not an offence at the time it occurred. If the penalty attaching to an
offence is increased between commission and conviction, the lesser penalty should also

apply.
Retrospective legislation might, however, be appropriate if it is intended to:
° be entirely to the benefit of those affected;

. validate matters generally understood and intended to be lawful, but that are, in
fact, unlawful as a result of a technical error;

. decriminalise conduct (see for example, section 7 of the Homosexual Law Reform
Act 1986);

. address a matter that is essential to public safety;

. provide certainty as a result of litigation (discussed in more detail in 12.2); or

. in limited circumstances, make changes to tax law or other budgetary legislation.
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12.2

If direct retrospective effect is intended, this must be clearly stated in the legislation and be
capable of justification. If it is not expressly stated, there is a risk the courts will apply the
presumption that legislation does not have retrospective effect.

Does the new legislation relate to matters that are the subject of prospective court
decisions or current litigation?

Legislation should not deprive individuals of their right to benefit from judgments obtained
in proceedings brought under earlier law or to continue proceedings asserting rights and
duties under that law.

Parliament may wish to amend the law in light of a judgment given in court proceedings.
Examples would include cases where a court has interpreted a provision in an enactment in a
way that departs from previous understandings, or where a particular outcome has been
reached in litigation (that the striking of local authority rates, say, was unlawful and the
resulting rate demands invalid) and Parliament wishes to countermand it. Parliament may
also wish (for the same reasons) to amend the law in light of the anticipated outcome of a
court proceeding that is still in progress.

The starting point is that Parliament is entitled and empowered to act in this way. Parliament
may make and amend any law. That includes altering the law declared in completed court
cases, or by amending or otherwise clarifying the law that is likely to arise in pending cases.
The mere fact that litigation is on foot or has been concluded does not put the law at issue in
a case beyond the reach of legislation. Three important considerations apply, however, to
legislation of this type.

The first consideration is the general point made above. All legislation, ordinarily, is
prospective. The default setting is that it applies from the date of its enactment and not to
events that took place before that date. But there may be good reasons for departing from
this principle. For example, the consequences of a particular judgment reached by a court in
litigation might be seen by Parliament as contrary to an important public interest.

The second important consideration is the strong convention, arising out of the separation of
powers and the principle of comity, that parliamentary legislation should not generally
interfere with the judicial process in particular cases before the courts. This second
consideration ordinarily means that, even when there are good reasons for a law to apply
with retrospective effect and alter the law as determined by a court, it ought not to apply to
the particular litigants so as to deprive them the benefits of their victory. In such cases, a
saving provision for the actual litigants is appropriate. Attention should then be paid to the
details of the saving provision. For example, the legislation might be expressed so as to
exempt (from the retrospective effect of the legislation) the actual litigants in a named case
or, say, all those who have filed proceedings in court on or before a named date. That date
might be the day of introduction of the Bill into Parliament, rather than the date of
enactment, since introduction of the Bill will serve as notice of the proposed legislative
change.

The third important consideration is the converse of the second. In some situations, there
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may be good reasons why a law ought to be both retrospective and apply even to the
litigants in a completed or pending case. That would be so if the policy reasons for enacting
retrospective legislation in the first place would be undermined by leaving intact the litigants’
victory or potential victory. Cases of this type are likely to be rare.

In all cases, if legislation is being considered to overturn a court decision, or to alter the law
at issue in existing proceedings, Crown Law should be consulted. Such legislation needs to be
justified as being in the public interest and impairing the rights of litigants no more than is
reasonably necessary to serve that interest.

Might any issues or situations arise as a result of the new legislation that will require
transitional provisions or savings provisions?

Potential transitional or savings issues should be identified early in the policy development
process.

Transitional or savings provisions have the potential to significantly affect the overall design
of legislation.

Not all legislation will have transitional or savings issues that will require specific provisions.
Transitional provisions will be counterproductive if legislation is no longer applicable because
circumstances have changed or the policy objective requires the legislation to have direct
retrospective effect.

Do the provisions in the Interpretation Act 1999 apply?

Legislation should not include specific transitional provisions if the generic provisions in the
Interpretation Act 1999 satisfactorily address the issues.

Sections 17 to 22 of the Interpretation Act 1999 contain savings provisions and transitional
provisions that apply to all legislation unless express words to the contrary are used or the
context of new legislation requires otherwise.

If the provisions of the Interpretation Act 1999 sufficiently address the issue, they should be
used. If they do not satisfactorily address the issue, or if there is a good reason for departing
from them, it will be necessary to draft specific transitional or savings provisions. Early advice
should be sought from legal advisers and the PCO.

Are all transitional and savings issues addressed by the new legislation?
All transitional or savings issues that have been identified should be addressed.

Transitional provisions must be carefully worded to avoid uncertainty. Each transitional issue
must be checked to ensure that it is adequately addressed either by the Interpretation Act
1999 or specific provisions in the new legislation.

Are all transitional provisions and savings provisions contained in the new legislation?

All transitional provisions should be contained in the new legislation.
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For reasons of accessibility and clarity, if the provisions of the Interpretation Act 1999 are not
relied on, all transitional provisions should be contained in the Act that they relate to. The
current approach is for all transitional provisions to be located in the first schedule of an Act.
There are two exceptions to this principle but they should be used rarely and only when
there is a genuine need to do so:

° If there are a large number of transitional provisions and savings provisions, it
may be appropriate to produce a separate Act to deal with them. However, this
can significantly impact the accessibility of the legislation and may introduce
undesirable complexity into the statute book.

. If it is not possible to foresee all of the potential transitional and savings issues
that might arise, it may be appropriate to create a provision that empowers the
Executive to make regulations dealing with transitional and savings issues. This
option is not a substitute for a thorough assessment of the potential transitional
and savings issues and will likely be the subject of an adverse report from the
Regulations Review Committee (see Chapter 15).

The PCO and legal advisers should be consulted at an early stage if it is proposed that new
legislation rely on one of the above exceptions.
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Chapter 13 Statutory interpretation and the Interpretation Act 1999

In reaching an interpretation of an Act, a court will rely on certain rules and conventions of statutory
interpretation as well as the fundamental principles of law (see Chapter 4). The Interpretation Act
1999 is the primary source of the rules of statutory interpretation in New Zealand, although some of
its provisions are supplemented by the common law.3?

An awareness of the general principles of statutory interpretation and also the specific provisions of
the Interpretation Act 1999 will assist in providing sufficient interpretive aids in the legislation and
reduce the risk of an unexpected judicial interpretation.

Guidelines
13.1 Have the key principles of statutory interpretation been considered?

The primary rules of statutory interpretation should be considered when designing
legislation.

The meaning of an enactment must be ascertained from its text and in light of its purpose
(see section 5 of the Interpretation Act 1999). So:

° generally, words in an enactment will be given their natural or ordinary
meanings;
° however, an Act must be read as a whole and other factors, such as the

surrounding words, the subject matter of the relevant part of the Act, and the
overall scheme of the Act may sometimes call for a different interpretation. The
use of an interpretation section can greatly reduce the scope for ambiguity;

. other features of the enactment, such as the table of contents, headings,
marginal notes, diagrams, graphics, examples and explanatory material, as well
as the organisation and format of the Act, may also be considered as part of the
interpretation task; and

. the purpose provision of the Act is a key aid to interpretation. If possible, every
provision in the Act should be interpreted consistently with the purpose
provision. The large pool of sources that the courts will draw on in interpreting an
Act highlights the need to ensure that the Act has internal coherence, and a clear
purpose or policy objective that is adequately reflected in the provisions of the
Act and any explanatory material.

Some Acts, such as Treaty settlement Acts (see Chapter 5) and the Parliamentary Privilege
Act 2014, have specific provisions that direct the reader how to interpret them.

An enactment applies to circumstances as they arise (see section 6 of the Interpretation Act

33 The Legislation Bill currently before the House will repeal the Interpretation Act 1999 and replicate most of
its key provisions.

61


http://www.legislation.govt.nz/act/public/1999/0085/latest/DLM31459.html
http://www.legislation.govt.nz/act/public/1999/0085/latest/DLM31459.html
http://www.legislation.govt.nz/act/public/2014/0058/latest/DLM6052001.html?src=qs
http://www.legislation.govt.nz/act/public/2014/0058/latest/DLM6052001.html?src=qs
http://www.legislation.govt.nz/bill/government/2017/0275/latest/DLM7298125.html

[Link to

13.2

1999): If possible legislation should be “future-proofed” by ensuring that it is flexible enough
to properly address foreseeable developments in technology or society generally.

An enactment does not have retrospective effect (see section 7 of the Interpretation Act
1999 and Chapter 12). Interpretation consistent with the New Zealand Bill of Rights Act 1990

is to be preferred wherever possible (see Chapter 6).

Common law rules of statutory interpretation—Although many of the fundamental
principles of statutory interpretation are reflected in the Interpretation Act 1999, a number
continue to exist in the common law. One such principle is that if a list of specific things is
followed by a general description of those things, the general description is presumed to be
restricted to the same class as the specific references. This principle is referred to as ejusdem
generis. Another example is the presumption that Parliament will intend to legislate
consistently with fundamental human rights and New Zealand'’s international obligations.

supplementary material: Designing purpose provisions and statements of principle]

Have the specific provisions of the Interpretation Act 1999 been considered?
Legislation should be consistent with the Interpretation Act 1999.

The following paragraphs are intended to raise awareness of the kinds of issues that the
Interpretation Act 1999 provides for and that therefore do not need to be restated in the
new legislation. The paragraphs do not analyse the provisions of the Interpretation Act 1999
in depth, nor explain how the common law supplements those provisions.

The Interpretation Act 1999 contains provisions relating to:

. the date and time of day when Acts and regulations come into force (sections 8
to 10);
. the circumstances in which a power granted by an Act may be exercised before

that Act comes into force (section 11);

° when a power may be exercised by a delegate (examples include what powers
are deemed to be held by someone granted the power to appoint a person to an
office, the power to make or issue secondary legislation and when a person may
exercise a power to correct minor errors in the prior exercise of that power)
(sections 12 to 16);

° the effect of repealing legislation on existing rights, powers and situations,
including on things done under the repealed legislation (for example, rules
concerning the fate of enactments made under the repealed legislation, powers
previously exercised under the repealed enactment, and how to treat references
to the repealed enactment in other legislation) (sections 17 to 22);

. the fact that legislation will not bind the Crown unless the enactment expressly
says so (although the practice in New Zealand is for all legislation to apply to the
Crown) (section 27) (see Chapter 11);
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Any of these provisions can be overridden, extended, or restricted in a particular case but
that should be done deliberately, using clear language, and only if necessary.

[Link to supplementary material: Guidance on commencement clauses]

13.3  Have the specific definitions and meanings of expressions in Part 5 of the Interpretation
Act 1999 been considered?

Legislation should apply the definitions in Part 5 of the Interpretation Act 1999. New
legislation should not restate those definitions.

Part 5 of the Interpretation Act 1999 defines what certain words and phrases mean. It is not
necessary to restate these rules in new legislation, although it may be helpful to readers to
include a flagging provision identifying that the following words and phrases will have the
meaning given to them by the Interpretation Act 1999:

e Act, enactment, Order in Council, e public notice, public notification

Proclamation, regulations
e repeal

e commencement
e rules of court

e Commonwealth country, part of

the Commonwealth e writing

e words that use the prefix “step”
(such as step-parent)

e de facto partner, de facto
relationship

. ' “" Vs 2

e enactment e definitions of “Act”, “Governor”,
“land”, and “person” in

e Gazette enactments passed before the

Interpretation Act
e Governor-General in Council

e New Zealand, North Island,

e Minister and consular officer South Island

* monthand working day (but not e territorial limits of New Zealand,

week”) limits of New Zealand

e prescribed e person

Again, particular Acts can define these words and phrases differently but only if necessary.
See, for example, the definition of “public notice” in section 5 of the Local Government Act

2002 and the many different statutory definitions of “working day”, including several that
exclude the period from Christmas to mid-January.

Part 5 also includes rules for the interpretation of:

. words that denote the masculine gender used in enactments before enactment
of the Interpretation Act 1999;
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the use of parts of speech and grammatical forms of words;
the use of plural and singular words; and

the calculation of time and distance.
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ISSUES PARTICULARLY RELEVANT TO EMPOWERING
SECONDARY LEGISLATION

Chapter 14 Delegating law-making powers

Parliament makes laws by enacting primary legislation (Acts of Parliament). However, it is often not
appropriate or possible for an Act to include all the details necessary for it to have its intended
effect. For this reason, Parliament will often include in an Act a provision that delegates to another
person or body, often part of the Executive, the power to prescribe these necessary details.

The Act that delegates this law-making power is known as the “empowering Act”. The specific
provision containing the power is the “empowering provision”. The product of the exercise of this
power is known, generically, as “delegated legislation” or “secondary legislation”.3* This chapter
refers to it all as “secondary legislation” as this is the label adopted by the Legislation Bill. Although
many other names are used (for example, regulations, proclamations, Orders in Council, bylaws,
rules, codes), these names do not, by and large, provide a principled way of distinguishing between
different types of secondary legislation. The key questions with secondary legislation are what can
be delegated, who exercises the delegated power, and what safeguards apply.

The following competing considerations need to be balanced in determining what is appropriate for
Parliament to delegate under an Act:

e The legitimacy of the law—Important policy content should be a matter for
Parliament to determine in the Act through an open democratic process. Too much
delegation, or having delegated powers that are too broad or uncontrolled,
undermines the transparency and legitimacy of the law. However, it is not necessary
for Parliament to do everything—as Parliamentary time is scarce, this time is best
spent on the policy issues, not details.

e The durability and flexibility of the law—Delegation can be important to how a law
(and the regulatory system it is part of) performs over time in terms of responding to
changing or unforeseen circumstances or allowing minor flaws to be addressed.
Delegation can give an opportunity for experimentation. Delegation can also allow
emergencies to be dealt with quickly, which can be important at least for short-term
solutions.

e The certainty or predictability of the law—If too much policy content is delegated or
delegations are given to different decision makers without clearly scoped mandates,
clarity about what is required by the law can be undermined.

e The transparency of the law—Layers of secondary legislation can create complexity
and fragmentation in a regime, making it difficult for readers to find and understand

34 Note that the Legislation Bill will remove a distinction sometimes made between secondary and tertiary
legislation on the basis that it is unhelpful as often so-called “tertiary” legislation is empowered directly by an
Act.
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the law. However, too much technical detail in an Act might make it difficult to
navigate.

Particular attention should be paid to empowering provisions that empower a delegate to augment
or override or authorise exemptions from, primary legislation. Such empowering provisions should
be assessed in the context of the general principles governing secondary legislation. However, they
can increase the risk of undermining the separation of powers and so always require careful
consideration to ensure that they are both needed and appropriately circumscribed. This is dealt
with further in Chapter 15.

One important check on secondary legislation within Parliament itself is the Regulations Review
Committee (RRC). When a Bill is before another committee, the RRC may consider any empowering
provision in that Bill and report on it to that committee. Officials preparing legislation must
therefore be prepared to justify why a power is proposed to be delegated and the scope of that
power.

This chapter will help identify those matters that are appropriate for Parliament to delegate, to
whom the power should be delegated, what form the secondary legislation might take, and what
matters the empowering provision should address.

Guidelines
14.1 Is the matter appropriate for secondary legislation?

Legislation should not authorise secondary legislation to be made in respect of matters that
are appropriate for an Act.

As a general rule, matters of significant policy and principle should be included in an Act.
Secondary legislation should generally deal with minor or technical matters of
implementation and the operation of the Act. However, there are difficult choices on the
continuum between significant policy and technical detail.

Some matters, such as those that affect fundamental human rights in a significant way, are
clearly appropriate only for an Act. However, the decision will not always be clear-cut, and
some matters may be appropriate for both primary and secondary legislation. Secondary
legislation often involves some policy, but this should be at a lower level than the policy in
the Act.

The following matters should generally (or in some cases only) be addressed in primary
legislation:

e matters of significant policy;
e matters significantly affecting fundamental human rights;

e the creation of significant public powers such as search and seizure or confiscation of
property;

e the granting or changing of appeal rights;
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e variations to the common law (especially when a common law right is to be entirely
taken away, or replaced, by legislation);

e the creation of serious criminal offences and significant penalties;

e the authorization of the levying of a tax, borrowing money, or spending of public
money;

e the creation of a new public agency; and

e procedural matters if they, in effect, set the fundamental policy of a legislative
scheme.

Most of the items above are subsets of the basic idea that significant policy should be in an
Act. Although “significance” will vary from case to case, some indicators are that the policy
answers the key questions in the problem addressed by the legislation, that the policy has
the potential to give rise to controversy (whether political or otherwise), or that (without this
policy decision being made) it would be otherwise unclear what the overall implications of
the Bill are.

The following matters should also generally be addressed in an Act but in limited
circumstances (as discussed further below) may also be appropriate for secondary
legislation:

° amendments to another Act; and
. retrospective changes to the law.

The following are examples of subject areas that may be appropriate for secondary
legislation:

e the mechanics of implementing an Act, such as prescribing fees, the format and
content of documents, or certain lower-level procedures;

e large lists and schedules of minor details;
e technically complex matters;
e commencement dates;

e subject matter that requires flexibility or updating in light of technological
developments in an area;

e material required to respond to emergencies or other matters requiring speedy
responses; and

e material that requires input from experts or key stakeholders.
It is not appropriate to empower secondary legislation:

. to fill any gaps in an Act that may have occurred as a result of a rushed or
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14.2

14.3

unfinished policy development process;

. to avoid full debate and scrutiny of politically contentious matters in Parliament;
. solely to speed up a Bill's passage through Parliament; or
. simply to follow a past practice of using secondary legislation on that subject.

For what purposes may the power to make secondary legislation be exercised?

The empowering Act should clearly and precisely define the permitted subject matter of
secondary legislation and the purposes for which it may be made.

It is normal to specify in an empowering provision that the named delegate is empowered to
make regulations (or rules, bylaws, etc) on a defined range of subject matters and for
defined purposes. This ensures that the resulting secondary legislation is within the limits
intended by Parliament. Before settling an empowering provision, it is advisable to consult
those who will implement the Act and make the secondary legislation. This will help to
identify the extent of the powers that are needed and in what circumstances those people
anticipate exercising the powers. Generally, officials should have a clear idea of the scope
and content of secondary legislation when the empowering provision is being developed.

A power to create secondary legislation should be wide enough to enable an Act to be
effectively implemented. Some flexibility in an empowering provision is often justified as it
can be difficult to be sure exactly how the Act’s requirements will be legally operationalised.
However, flexibility needs to be balanced against the need to have clear boundaries about
the scope of the power so that it is not unfettered. RRC may criticise an empowering
provision if it is drafted so broadly that its boundaries are uncertain.

A rushed or unfinished policy development process does not justify a broad or relatively
unfettered empowering provision.

Who will hold the power to make secondary legislation?

The person authorised to make secondary legislation must be appropriate having regard to
the importance of the issues and the nature of any safeguards that are in place.

There are no absolute rules as to who should be authorised to make secondary legislation.
Traditionally, secondary legislation is often made by the Governor-General on the advice of
Ministers, or is made by the relevant portfolio Minister(s). Key factors to take into account
are the extent of policy or value judgements required, the expertise required of the person
making the secondary legislation, the degree of political accountability required (reflected in
the importance of the issues in question), and what safeguards would apply as a
consequence (for example, publication, disallowance, Cabinet scrutiny, or drafting and
certification by the Parliamentary Counsel Office (PCO)).

The more significant the power, the more likely it is that it should be exercised by the
Governor-General in Council. That will ensure that a full range of safeguards will apply
(including Cabinet scrutiny and drafting and certification by the PCO). The more technical the
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exercise of the power, or the more limited the group it applies to, the more likely it is to be
appropriate for delegation to another agency (see Chapter 18.2, which also deals with this
issue).

Is the secondary legislation subject to appropriate safeguards?

All secondary legislation should be subject to an appropriate level of scrutiny, a good
process, publication requirements, and review.

Safeguards provide a vital check on the exercise of the delegated power. The level of
safeguards considered appropriate will increase with the significance of the delegated
power. The proper purposes of safeguards are to promote:

. a good law-making process (through, for example, requirements to have regard
to certain matters or being satisfied that a test is met);

. transparency (through transparent processes and decisions);

° participation (through consultation or requiring confirmation, concurrence, or
consent); and

° accountability (through, for example, disallowance via the RRC).

Safeguards can take a variety of forms. They can be substantive preconditions or procedural
requirements. They can apply before a power is exercised or provide a remedy after it is
exercised.

Safeguards are not, however, a substitute for clearly and precisely defining the permitted
subject matter of the secondary legislation and the purposes for which it may be made (see
14.2). Safeguards are not a sufficient remedy for a vague and sweeping empowering
provision that gives the decision maker too much discretion.

Standard safeguards that generally apply to secondary legislation are:

. review by the RRC and potential disallowance by Parliament (this applies to
secondary legislation that is a “disallowable instrument”); and

° publication (if the legislation is a “legislative instrument”, publication is
automatically done on the New Zealand legislation website, but otherwise needs

to be stated in the legislation).

Additional safeguards apply automatically to secondary legislation that is made by the
Governor-General by Order in Council. It must be drafted and certified by the PCO, will
receive Cabinet scrutiny, and will be subject to the 28-day rule (meaning that the legislation
must not come into force earlier than 28 days after its notification in the Gazette).

For secondary legislation other than an Order in Council, the empowering Act should usually
expressly provide for whether or not it is a disallowable instrument or a legislative
instrument, or both.
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Other bespoke safeguards may also be appropriate. However, these can increase the
complexity of the process (particularly the time and cost) and so need to be carefully
designed to ensure that the benefits are captured without too much cost. Examples of these
safeguards include:

. The instrument may be made only on the recommendation of a Minister (or on
the recommendation, approval, confirmation, concurrence, or consent of some
other person) and safeguards may also be attached to that recommendation (for
example, the Minister or other person may be required to consult with certain
people before making the recommendation, to have regard to certain principles
or other matters, or to be satisfied that certain criteria are satisfied).

. The decision maker itself may be required to have regard to certain matters or be
satisfied that a certain test is met.

° Preconditions may be included that require that certain things are shown, or
certain circumstances exist, before the instrument is made.

. Consultation requirements may be included (see Chapter 19).
. A “sunset” clause may be included (that is, the legislation only remains in force

for a limited period of time).

. Provision may be made for the legislation to lapse after a certain period if not
confirmed by Parliament through a confirmation Bill (although protection offered
by this safeguard may be somewhat limited).

. The reasons for the exercise of the power may be required to be given.
14.5 Will the secondary legislation have retrospective effect?

If secondary legislation may have retrospective effect, the empowering provision must
clearly authorise that in clear and unequivocal terms.

If secondary legislation is intended to have retrospective effect, the reasons for that must be
capable of clear articulation and the empowering provision must authorise that effec